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Grade Conferences From Hell: Measurement

Error in lLaw School Grading

Paul T. wWangerin
John Marshall Law School
Chicago, Illinois

Abstract

An enormous amount of anecdotal evidence, and at least some
empirical evidence, suggests that many law school teachers make a
number of seriocus "measurement errors" in connection with the
grading of law school exams and the assignment of letter grades.
Though some of these errors involve difficult "discretionary"
issues, some involve essentially mathematical or statistical
issues. The present paper discusses the second of those two kinds
of error, the kind involving statistical or mathematical issues.
The present paper also discusses two separate but parallel sets of
judicial decisions. Both of these sets deal with Jjudicial
responses to grading disputes. One of those sets, a set dealing
with what is sometimes called "high-stakes" testing, places the
burden on test-scorers to prove that the tests involved comply with
accepted academic norms. Conversely, the other of those sets, a
set dealing with the notion of "academic challenges" to classroom
grades, places the burden on test-takers to prove that the tests
involved violate accepted academic norms. Law school grading, the
analysis concludes, is a kind of "hybrid" situation, a situation
existing somewhere between academic challenges and high stakes.
testing. Thus, courts must deal with the kind of law school
measurement errors described herein in some sort of hybrid fashion.
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Grade Conferences From Hell: Méasurement
Error in Law School Grading

I. 1Introduction

Most law school teachers have vague feelings of uneasiness
regarding grading practices in the law schools. Most such teachers
understand, for example, the awesome conseqguences of minor letter
grade differences between the grades that they give to different
students. The GPA’'s of students at the very top of a graduating
class, after all, often differ by only tenths, or even hundredths,
of points. Such minuscule differences, however, often lead to
life-changing consequences for the students involved. Likewise,
minuscule grade differences can lead to life-changing consequences
for students at the bottom of a class. The difference between a
1.99 GPA and a 2.00 GPA, and thus the difference between staying in
school and flunking out, is minuscule. .

Many law teachers also have vague feelings of uneasiness about
the very process of grading exams, and of assigning letter grades.
Many law teachers realize, for example; that the grades they assign
Lo essay type questions are inherently subjective. Further, many
law school teachers probably acknowledge that the standard single
eéxam system of law school grading, a system wherein the grade for
a course reflects nothing other than performance on a single final,

is, at best, educationally problematic.! . Finally, many law

teachers probably acknowledge that the different letter grades that
they give to students whose test scores differ only slightly
perhaps do not reflect much in the way of real differences in
performance. :

All of these things, and other related ones, cause law school
teachers to dread student grade conferences perhaps more than any
other thing. "You received the most points that I could possibly
give on that gquestion," law teachers must constantly say to
desperate students during such conferences. "Your paper was
significantly worse than the next higher one up." While teachers
say these things, however, they frequently are thinking just the
opposite. "Of course I could have given an extra point for that
answer, " these teachers are thinking as they mouth opposite words.
"In fact, there probably was no real difference between those two
exams despite the fact that I gave them different grades."

Fortunately for most teachers, students aggrieved by grading
decisions generally know very little about two things. First,
these students generally know very little about the legal rights
that they might have vis a vis their teachers and their schools.
Second, these students generally know very little about the
pPrinciples of educational testing and measurement.
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The following analysis addresses both of those shortcomings in
most students’ knowledge. First, building on widely accepted ideas
from the world of educational measurement, the analysis suggests
that the grades that many law school teachers give in probably are
affected by a number of very serious "measurement" errors.? Those
errors, the analysis suggests, involve (1) "weighting" issues, (2)
"reliability" issues, and (3) "standard error of measurement"
issues. Second, the analysis describes the difference in burdens of
proof between "academic challenge" lawsuits involving traditional
classroom grades and lawsuits involving the results on "high
stakes" tests. Students have virtually no chance of success if
they file academic challenge suits. Conversely, a substantial
possibility of success exists for students in high stakes testing
suits. Law school grading practices, the analysis then suggests,
are a hybrid between traditional grading and high stakes testing.
Thus, courts of law should be allowed to intervene in connection
with the kind of measurement errors described herein.

Three introductory points must now quickly be made. First, in
connection with the preparation of the present analysis, this
writer informally collected 13 sets of grades from 11 teachers at
a large urban law school. While collecting these sets of grades,
this writer made no attempt to make certain that these sets of
grades, these teachers, and this school, are representative
generally of law schHool grades, teachers and schools. Thus, it is
possible that the real world grading problems described herein are
entirely isclated. Having said that, however, it must also be
noted that no reason exists to think that the data collected is pnot
representative of grades, teachers and schools generally. Thus, it
is surely possible that the real world grading problems described
herein are widespread. Second, although the following discussion
regularly refers to ideas from the world of statistical analysis,
readers who know nothing about that world have nothing to fear
herein. Unlike some discussions of statistics, discussions which
seem to revel in abstruseness, the present analysis strives for
simplicity above all else.’

The third point yet to be made relates closely to the second.
Although most law school teachers seem to have little knowledge of
the kinds of measurement and statistical issues discussed herein,
and thus make the kind of grading mistakes described, the ideas
described herein are not totally foreign to the field of law. The
Bar Examiner, for example, frequently publishes articles addressing
the kinds of measurement and statistical ideas discussed herein.®
Further, and perhaps more importantly, as the last part of this
analysis reveals, courts that have dealt with "high stakes" tests
regularly address these issues.

II. Measurement Error in Law School Grading

Countless law students have argued in countless. grade
conferences that their teachers have "erred" by not giving them
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additional points on particular essay questions. And countless law
students have argued in such conferences that their teachers have
"erred" because the teachers gave too many C’'s or D’s or the like.
The present analysis completely ignores these kinds of alleged

grading errors. It does so, in turn, for a straight forward
reason. Grading errors of the kind just described are errors of
judgment or discretion. Thus, obviously, errors of this kind

cannot easily be quantified or turned into hard and fast numbers.
Further, careful analysis might well reveal that errors of this
kind are not errors at all. Rather, these errors might turn out to
be nothing more than differences of opinion.

The present analysis concentrates on an entirely different
kinds of measurement error. These errors involve purely
mathematical or statistical issues. Thus, discretion plays no role
whatsoever here. Thus, if as demonstrated herein a teacher makes
statistical errors when combining scores from different parts of
exams, those teachers cannot simply point to discretionary
decisions. If the numbers are wrong, then the numbers are wrong.
Period. Likewise, if as demonstrated herein a teacher fails to
employ a test that is sufficiently reliable, or fails to take into
account an appropriate amount of measurement error, that teacher
again cannot simply hide behind the notion of discretion. Again,
if the numbers are wrong, then the numbers are wrong.

Note carefully now an important point. Although the present
analysis addresses nothing other than statistical or mathematical
types of grading errors, the errors discussed herein are by no
means simple or obvious ones. The present paper, for example,
spends no time on situations in which teachers simply miscalculate
addition sums. And the present paper spends no time on situations
in which teachers overlock the second of two blue books, or
inadvertently fail to read an answer to a particular question.
Rather, the present analysis concentrates on kinds of statistical
or mathematical errors that measurement experts fully understand
but that law school teachers for the most part know nothing about.

Three different kinds of measurement error are described
below. The first of those, herein called "weighting" problems,
occurs when teachers total up the scores from different parts of
exams . The second of those, dealing with the "reliability" of
tests, involves questions about the likelihood that a particular
test will produce consistent results. The third of these errors
deals with the notion of the "standard error of measurement."”
Standard error of measurement problems occur when teachers assign
different letter grades to students whose point totals differ by
relatively small amounts..

A. Differential "Weighting"

It is probably safe to say that the most dramatically obvious
"measurement error" that law school teachers routinely make
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involves the "weighting" of different parts of exams.’ Teachers
make this mistake, in turn, because they assume that they can
simply add up the scores from different parts of exams. Teachers
who give a test that contains four "equally weighted" essay
questions, for example, usually assume that they can just add up
the scores from those different gquestions and assign grades in
light of the totals. Likewise, teachers who give exams that
combine essays with objective-type questions usually also assume
that they can just add up point scores. As the following will
demonstrate, however, such simple addition can lead to very, very
serious mistakes.

1. Teacher 1

Assume that the following figure contains scores and grades
that Teacher 1 gave on a test that ' contained four "equally
weighted" essay questions. (For convenience only, students here
are identified by names rather than numbers.)

Figure 1
NANE #1 #2 #3 #4 17! GBn ‘
JOHNS 4 2 2 5 13 E
DIAZ 2 4 5 4 18 0
CHENG 4 Z 2 4 17 L
BHILL 4 s 3 S 17 L
PILIRS 3 4 9 4 20 L+
{___ Hoper 4 9 5 5 23 ]
| SMITH s & & I 23 ]
_ADAMS 4 Z Z S 23 ]
| ____ONFS 4 10 9 5 28 A
WEND I 3 10 10 5 28 A
MEAN - 3.z - 5.8 4 8 20,7

Note carefully some of the details regarding these grades.
First, Teacher 1, like most teachers, has calculated the "mean" (or
average) scores so that she can tell roughly where students stand
in relation to each other. Further, Teacher 1, 1like most
teachers, has ranked her students by overall point totals, and
assigned letter grades in light of those point totals.

Imagine now that students Smith and Adams appear for a joint
grade conference with Teacher 1. Teacher 1 tells these two
students that they both received the same number of points (23), a
number that put them somewhat above the middle of the class. These
scores, the teacher then tells these students, earned them grades
that were just above average, namely, B’'s, But, the students
press on, producing the first of a group of "grade conferences from
hell."

Smith: How did I do on the individual questions?

BEST COPY AVAILABLE , 7
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Teacher 1:

Smith:

Teacher 1:

Smith:

Teacher 1:

Well, Smith, on gquestions 1 and 4 you did pretty
good. 1In fact, very good, at least in relation to
other students. - On those two questions you got the
highest scores that I gave, namely, 5 and 6. On
questions 2 and 3, however, not so good. You got
only the average scores, namely 6.

So, I got the highest score given on half of the
test, and the average score on the other half?

Yes, that’s correct.

And I still got only the average grade for the
course?

Yes, that’'s correct.

Adams then cuts in.

Adams:

Teacher 1:

Adams:

Teacher 1:

Adams;

How did I do on the individual questions?

Well, on all of the questions you got about the
average scores, namely, 4, 7, 7 and 5.

So, I got the average score for the whole test?
That's correct.

And I got a B, the average grade

Smith butts in.

Smith:

Teacher 1:

Smith:

Teacher 1:

Wait a minute. Adams got average scores for all of
the questions and he got a B. I got average scores
on two questions but I got the top score on two
questions. And I also got a B. That's crazy.

well, you two got the same number of p01nts, so I
had to give you the same grade.

But you admit yourself that I wrote a much, much
better exam than Adams

I'm sorry. There’s nothing I can do. Numbers
don’'t lie.

Smith and Adams then leave, and Teacher 1 begins to take what
she hopes is a long break from students. But in walk Johns and
Diaz, also study partners. And the nightmare continues.

8 .
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Teacher 1:

Johns:

Teacher 1:

Johns:

Teacher 1:
Johns:
Teacher 1:

Johns:

Diaz cuts
Diaz:

Teacher 1:

Diaz:

Teacher 1:

Well, Johns, you received the lowest point total
that I gave, namely 13 points. Hence, you got the
lowest grade, F. Ms. Diaz, you got 15 points.
Since this was not quite as bad as Johns, you got a
D.

Tell me, if you will, about my individual scores.
Well, Johns, your score on questions 1 was 4 and on
question 4 was 5. Those scores were just slightly
above the average. But your score for question 2
was 2 and for question 3 was 5. Those scores were
well below average.

So on half the test I scored slightly above average
and on half I scored below average.

Yes, that’s correct.

And yet I got the lowest grade in the class?

Yes, that'’s correct.

Let me make sure I understand this. On half the
test I scored above average and I still got the
lowest grade you gave?

in before the teacher can answer.

What were my scores?

Well, Diaz, your scores were 1, 4, 5 and 4,
respectively. All of those scores were below
average, some way below average.

I guess that’s why I got a D.

Sure.

Johns suddenly interrupts.

Johns:

Teacher 1:

Wait a minute. I don’t understand. Diaz was below
average on every question, but I was below average
on only two of the questions. I was above average
on two of the four. But she got a D and I got an

F. That doesn’t make sense.

I'm sorry, the numbers don’'t lie. And, I'm sorry,

but our time is up.

2. Teacher 2

6



(ﬂ Regrettably, essay type exams are not the only kinds of exams
' that produce "weighting" problems such as those just described.
Such problems also occur, perhaps even to a greater extent, when
teachers administer exams that contain both essays and objective-
type questions. Consider the following. Assume that the following
figure contains the scores and grades that Teacher 2 gave on an
exam that contained several essay questions, worth a total of 75
points, and a set of objective-type questions, worth, together, 25

points. (The term "E-Pts" in this figure, obviously, stands for
essay points, and the term "O-Pts" stands for objective-gquestion
points.) This figure shows that Teacher 2, like most teachers who

administer such exams, simply added up point totals and assigned
grades accordingly. B

Figure 2
__NAME £-PTS Q-°78 P18 GRD |
PHJLI A2 2S ’7 A
CHENG Al 20 21 R
JONES 55 25 20 8]
Diaz YA 10 74 c
ADAMS 82 20 22 C
SMiTy 50 20 Z0 [od
pLijRe YA S A2 D+
JOHNS A2 S A7 ]
WENDT A2 a A2 £
HOPES Al 0 Al | 2
( [L—_MEAN 59.3 13 2.3

Imagine now that several of Teacher 2's students have appeared
for routine grade conferences. Quickly, however, these grade
conferences turn nasty.

Diaz: Both Adams and I got C’s. ‘But we would like to see
how we did on the different parts of the exam.

Teacher 2: Sure, no problem. Diaz, you got 64 points on the -
essays and 10 points on the objectives. '

Diaz: How’s that in relation to other people?

Teacher 2: "Good question. Well, a 64 on the essays was quite
good. In fact, very good. That was the highest
score that I gave. (You shared it with one other
person.) But, the 10 on the objectives was well

below average. That really pulled you down. SO,
you got a C.

Diaz: Let me make sure I understand this. I got the _
highest score that you gave on the essays. And -
they were worth 75% of the grade. I still only got
a C for the course..

« EST@OPVAVABLABLE | z
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Teacher 2:

Diaz:

Teacher 2:

That’s correct. The total number of points you
got, 74, was just about average, soO you got the
average grade, C.

But how could I get the average number of points
when my essays, which were worth 75%, were the
best? '

I'm sorry, but the numbers don’t lie.

Adams then takes over.

Adams: Can you tell me about my individual scores?

Teacher 2: Sure. You got 52 points on the essays. That was
substantially.below average.

Adams: How did I do on the objectives.

Teacher 2: You got 20 points on the objectives. That was
quite. The objectives, in other words, pulled you
up. Your total points, 72, put ‘you right in the
middle. Thus, you got a C.

Diaz (Cutting in] Wait a minute, wait a minute. I'm
confused. Let me get this straight. Adams did
very poorly on 75% of the test but very well on
25%. And I did very well on 75% and very poorly on
25%. :

Teacher 2:. That’s correct.

Diaz: But we got the same grade. How’s that possible? I
should have gotten a much better grade than him.

Teacher 2: I’'m sorry. You two got just about the same total
number of points. So I had to give you the same
grade. The numbers don’t lie. :

Diaz: But, wait.........

Teacher 2: I'm sorry, I don’t have anymore time. The numbers
simply do not lie.

Assume now that Diaz and Adams leave. But in walk Plurs,

Wendi and Jones.

Teacher 2:

Let’'s get right to it. Plurs, you got 64 points on
the essays and 5 points on the objectives for a
total of 69. That total is very bad. So you got a
D+

8
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Plurs:

Teacher 2:

Plurs:

What were those individual numbers 1like in
comparison to others.

64 was quite good, in fact, excellent. On the
essays you shared the highest score. 5 points on
the objectives, however, was quite poor. So your
total of 69 was, as I said, very poor. Frankly, a
D+ was a gift. :

I don’'t get it. I did excellent on 75% of the exam
and I got a D+?

Before the teacher can answer, Wendi cuts in.

Wendi:

Teacher 2:

Wendi:

Teacher 2:
Wendi:

Teacher 2:

How did I do?

Well, again you did well on the essays, namely 62
points. That was a bit above the average. But you
did terribly on the objectives, namely 0 points.
Your total, 62, was the second lowest. So, sadly,
I had to fail you.

Wait a minute. How’s that possible. I got above
average on 75% of the exam and I still failed.

That's correct. The objectives killed you.
But they were worth only 25%. That’s a small part.
I have to repeat. The numbers don’t lie. You had

the second lowest overall point total. I had to
fail you.

Plurs jumps back in.

Plursi

Wendi’s situations, in other words, is sort of like
mine. I did excellent on the essays -- which you
said were worth 75% -- and I still got a D+.

Hoppe then cuts off Plurs, anxious to find out what happened

to her.
Hoppe:

Teacher 2:

Hoppe:

You failed me also. What happened with me?

Well, Hoppe, you failed because your point total
was very bad. In fact, that total, 61, was the
lowest anybody got.

How did those points break down?

12
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Teacher 2: Well, you did pretty good on the eéssays, namely, 61
points. That was a bit above average. But you
blew the objectives} On them you got 0 points.

Hoppe: - This sounds like what happened with Wendi. Above
average on 75% of the exam; very poor on 25%.

Teacher 2: Correct.

Plurs: [Speaking to Wendi and Hoppe] . Well, you think you

have it bad. I did excellent work on the essays,
right at the top of the whole class. And I got a
D+. :

Teacher 2: I'm sorry but I have to run off to a faculty
meeting. Just remember. Numbers cannot lie.

3. Combining Scores

The foregoing examples reveal, of course, that in fact numbers
do lie, at least when it comes to grades and grading. Obviously,
something went wrong as Teachers 1 and 2 combined the scores from
different parts of the exam, and assigned grades. But, what was it
that went wrong? :

Experts in statistics and educational measurement know that
sets of numbers can be widely spread out or tremendously
compressed, or anything in between.® Thus, for example, if many
of the students who take a test get very similar scores on one of
the questions, the scores for that question will be very
compressed. Conversely, if many of the students who take that test
get very different scores on another question, the scores for that
other question will be widely spread out. Although experts
describe this sort of variability and compression in various
different ways, perhaps the most common way of describing it
involves use of the so-called "standard deviation." The standard
deviation of a set of numbers is, simply, a number that describes
how spread out or compressed the individual numbers in that set
are. The higher the standard deviation, the larger the spread.
And, of course, vice versa. (Note: Even people who know nothing
about statistics can easily calculate standard deviations on any
computerized spread sheet.)

Experts in statistics and educational measurement long ago
noted the existence of a counter-intuitive fact about sets of
numbers with different standard deviations. If such sets are
simply added, these experts discovered, sets with high standard
deviations (sets that are widely spread out) inadvertently may end
up counting more than sets with low standard deviations (sets that
are tightly compressed).

10 13
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A simple illustration shows why this counter-intuitive thing

happens. Imagine that somebody has been asked to sort a group of -

people from large to small and has been told to factor the height
and weight of the people in the group equally while doing so.
Imagine also, however, that most of the people in the group turn
out to be quite similar in height but very, very different in
weight. If this occurs, the similarity in height will cause height
to be discounted as a sorting factor. Conversely, the differences
in weight will cause weight to be exaggerated as a sorting factor.

Not surprisingly, the same thing can happen with sets of
scores. Assume, for example, that a teacher plans to count each of
two essays on a test equally.” Assume also, however, that scores
on the first essay range from 80 to 100 and the scores on the
second essay range from 20 to 100. Finally, assume that one
student has the highest score on the first essay, 100 points, and
the lowest score on the second, 20 points. And assume that another
student has the lowest score on the first essay, 80 points, and the
highest score on the second, 100 points. Since the performance of
these two students was exactly the same -- highest on one, lowest
on the other -- the grades they get should be the same. But, -
addition reveals that the first student will get 120 points and the
second 180 points. _

In many grading situations, of course, this differential
weighting phenomenon will have no real world impact. But, consider
what might happen if an individual student did well on a question
that ended up being under-weighted and poorly on a question that
ended up being over-weighted. Or consider what might happen if
exactly the opposite happened for a different student. In these
situations, major grading mistakes could occur. The first student
described could easily get a significantly worse grade than
deserved. And the second student could easily get a significantly

. better grade than deserved. . v

Not surprisingly, this "double whammy" phenomenon is exactly
what happened to both Teacher 1 and Teacher 2. The scores on
Questions 1 and 4 on Teacher 1's test are tightly compressed, with
standard deviations of .82 and .63 respectively. Conversely, the
scores on questions 2 and 3 on Teacher 1’'s exam are widely spread
out, with standard deviations of 2.72. and 2.94 respectively. This
means, of course, that when Teacher 1 added up the scores on her
exam she inadvertently gave too much weight to questions 2 and 3,
and too little weight to questions 1 and 4. The same thing
happened to Teacher 2. The essay scores on Teacher 2's were
tightly compressed, with a standard deviation of 5.06. Conversely,
the objective scores were widely spread out, with a standard
deviation of 10.06. Thus, when Teacher 2 added up point totals, he
ended up distinctly undervaluing the essays ended and distinctly
overvaluing the objectives. - o -

14
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Recall some specific examples. Smith, a participant in one of
the conferences with Teacher 1, did very, very good work on
Questions 1 and 4 but only average work on questions 2 and 3.

significantly under-rated his performance on the exam. Johns's
Situation with Teacher 1, however, is exactly the opposite.- Johns
did very poor work on questions 2 and 3 and average work on
questions 1 and 4. Thus, Johns’ point total significantly over-
rated his performance. Consider also some of Teacher 2's- students.
Hoppe and Wendi and Plurs, it should be recalled, all did average

Or superior work on the eéssays -- worth 75% of the exam -- but
terrible work on the objectives -- worth 25% of the exam.

Nevertheless, all three got terrible grades. Obviously, the double
whammy phenomenon caused this. The objective questions on Teacher
2's test inadvertently ended up counting much more than 25%. And
the essays on that test inadvertently ended up counting much less
than 75%.

Note now an important point. Some teachers might insist that
the only thing that they care about is the total number of points
earned on an exam, not the questions on which those points are
earned. Further, other teachers might argue that questions that
produce very compressed sets of scores are poorly designed
questions and ought to be undervalued and questions that produce
widely spread out scores ought to be over-valued. These teachers
will then insist that the weighting problems just described will
Play no role in the grades that they assign. In fact, these
teachers will be correct. If good questions ought to be valued
more than poor questions, and if total points earned is the only
thing that matters, then weighting effects will not matter.

Unfortunately, however, a fatal problem exists in the:

reasoning of these teachers. Teachers who really do not care where
points are earned, or who mean to under-value and over-value
certain questions, must say something like the following to their
students: :

In response to your questions regarding the
"weight" assigned to the different questions
on this exam, I must, in all candor, say this.
I simply don’'t know at the Present time how
much the different questions on the exam will
end up being worth. Some of them may end up
counting for a lot, and some of them may up
counting for very little. Or, they may all
end up counting the same. I won’‘t know - the
specifics until I'm done grading. Further,
since I do not now know how much the
individual questions will be worth, I simply
cannot now tell you how much time to spend on
- them.  Perhaps, 'you should divide your time
equally. Or, perhaps you should blow off one
15
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or moreiof them and concentrate on the others.
Oh, and good luck to you all.

Obviously, teachers cannot actually say things like this to
their students. But, if they mean for point totals to be the only
thing that counts, and if they mean for under-valuing and over-
valuing to occur, then they must say this to their students.

4. "Weighting" Solutions

Fortunately, teachers need not go in front of their students
and throw bombs like the one just described in order to avoid
differential weighting problems. Rather, teachers can use either
of two simple techniques.® First, teachers can employ the same
curve in connection with the scores or grades that they give on all
of the different parts of an exam.’ Thus, for example, a teacher
can assign letter grades to all of the parts of an exam in light
of, say, the following curve -- A’s = 20%, B’'s = 30%, C’'s = 30%,
D’s = 20%. Once teachers do this, they create sets of scores that .
are the same in terms of compression or variability. And, if sets
have the same degree of compression or variability, the
differential weighting phenomenon does not occur.

Regrettably, teachers who employ a curving procedure like this
can encounter problems of a different kind. For one thing, this
approach forces teachers into an extra grading step, a step wherein
the teachers convert the raw scores into curved scores. Further,
use of this technique places teachers in a grading straight jacket.
Scores on different questions, after all, will not naturally fall
into the precise same pattern.

Fortunately, another technique for solving the differential
weighting problem also exists, a technique that can easily be used
by any teacher who has access to, or whose secretary has access to,
a computerized spread sheet. This technique involves the
conversion of "raw" scores into "standardized" scores. (Raw scores
are the actual scores that teachers give to students when exams are
graded.) Once raw scores are standardized, they can be added up,
subtracted, averaged, combined and the like without any fear of
weighting distortions.'®

Standardized scores -- the most common being the so-called "2-
scores" or "T-scores" -- describe the distance of a raw score from
the mean score in a group of scores.!! Thus, a Z-score of -2.14
indicates that the raw score at issue is 2.14 standard deviations
below the mean score in the group. (This, incidentally, is a very
low score.) Conversely, a 2-score of [+]2.14 indicates that a
particular raw score is 2.14 standard deviations above the mean
score in the group of scores involved. 2Z-scores, which are more
basic kind of standardized scores, are created by subtracting the

o
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mean score in a set of scores from the raw score involved, and then (f
dividing the resulting number by the standard deviation of the set
of scores involved.?

Raw Score - Mean Score of Group -
Standard Deviation of Group

All of this again brings the analysis back to the grades of
Teachers’ 1 and 2. The following figure shows the Z-scores,
including total or average Z-scores for Teacher 1’s test. This
figure also shows what happens when the pertinent grading data is
sorted, not by point totals, as Teacher 1 originally sorted the
data, but by Z-totals. Finally, this figure shows what would have
happened at Teacher 1 assigned grades by Z-scores rather than by
point scores, using the precise same overall grading "curve . "

FIGURE 3

NAME 17 #2-7 #3-7 246-2 pTC 2-AVC
SMITH 1 59 -0 19 007 19 23 0_R52%
JONES D37 1.3 1.09 03 o8 0. 775
WEND | -0 8% 1 3 1 43 03 o8 0 535
HoppT 037 0 9% -0 27 n_ 3> 23 D 345
| Apamc n 37 n o> 0 41 Y 23 033
PHTIL 137 -0 51 -0 95 0 32 17 -0 193
-0.85 -0 88 1.0 -1.27 20 -0 478
CHENG 037 0.22 -1.29 -1.27 17 -0.493
JOHNS N 37 -1 42 -1.29 0.3 13 -0_&&%

{i DIAZ -2.07 -0.88 -0.27 -1.27 15 - -1.123
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Everything now makes a great deal more sense. Consider Smith.
He, it should be recalled, did the best work in the class on two of
the four questions, and about average on two others. Nobody else
did such strong work on so much of the test. Point totals give him
a B. Standardized scores give him an A. Which seems more
appropriate? Or consider Johns. Admittedly, he did very poor
work, however, it be scored. But, point totals give him the lowest
grade in the class, and standardized scores give him the second
lowest. Which seems more appropriate. :

Z-score operations reveal similar problems -- albeit even more
serious ones -- in connection with Teacher 2’s grades. The
following figure shows the Z-scores for the different parts of
Teacher 2’'s exam for individual students. Further, this figure
shows Z-score "totals." (Because Teacher 2 intended to assign 3
times as much weight to her essays as to her objective-type
questions, the z-total reflects that kind of multiplication.)
Finally, this figure shows all of the data sorted by 2Z-totals
rather than by point totals. And, again, this figure shows what
would have happened had Teacher 2 assigned letter grades, using the
same curve, in light of z-scores rather than point totals. k
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Figure 4
NAME _£.P18 Z Q-P18 y4 PIs wAARIN P-GRD 2-580
PHILL A2 0.583 25 1.19 A7 2 78 A A
DIAZ YA g.93 10 -0.3 74 2.49 ol R
pLURS A 093 S -0.8 A9 1.99 D+ R
CHENG Al 0.34 20 0.7 81 1.72 R ol
JOHNS A2 0 83 S -0 3 A7 Q.79 D - [ ol
WENOT A2 0.83% 0 -1.29 A2 2.3 E ol
HOPPE 51 0.34 0 -1.29 41 -0.27 £ D+
‘ JONES 55 -0 8% 25 1.19 a0 -1.36 8 D
ADAMS S2 -1.64 20 0.7 72 -2 .82 (o E
SMITH SQ -1 .86 20 0.7 Z0 -4 B2 L £
MFAN $9.3 13 i 2.3
S0 506 10,06
Consider Plurs. Plurs had the highest score given on 75% of the
exam (the essays) but, he blew the objectives, worth 25% Point
totals give him a "D+". Z-scores, however, give him a "B". Which

grade makes more sense? Or consider Diaz. Diaz had the highest
score given on the essays, and did just below average work on the
objectives. Should she get a "C" (point scores) or an "A" (Z-
scores) ? And consider the other end of the scale. Adams and
Smith did very, very poorly on the essays but well above average on
the objectives. Conversely, Wendi and Hoppe did above average on
the essays and very, very poorly on the objectives. . If F’s have
to be given at all, who should get them? Wendi and Hoppe (point
totals)? Or Adams and Smith (Z-scores)? ’

5. Real World Déta'
What then about real Qorld data?

As noted at the outset here, 13 different sets of real grades
were studied in connection with the preparation of this analysis.

Of those 13, 10 involved combinations of scores. (3 sets of grades
were from tests that were made up entirely of equally weighted
objective-type questions.) Some of these 10, for example, involved
combinations of scores on several different essays. Others
involved combinations of scores on essays and scores on sets of
objective-type Qquestions. (Aind two of these 10 .involved

combinations of scores from different tests.) The results of Z-
score analysis of these ten sets of grades are this:

1. On 10 out of 10 of these sets of grades, 4Z-score
calculations produced different rankings for students
than point total calculations. In other words, on 10 out
of 10 sets of grades, point totals presented distorted
pictures of at least some students’ performance on the
exams. :

2. On 8 out of 10 of these sets of grades, 2-score
calculations would have produced different grades for at
least some students. In other words, in 8 out of 10 of
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these sets, Students who actually did better (or worse) (’
work on an exam than other students got lower (or higher)
grades than those other students.

3. Most of the 8 sets of grades just described contained
relatively minor grade distortions.. On most of them, for
eéxample, a couple of students got B’'s when they should
have gotten C+'g or B+'s. In several of those 8 sets,
however, major grade distortions occurred.

Consider a real world éxample in connection with the last

point just made. Professor B is a real teacher at a real 1law
school. Teacher B, like Teacher 1 in the foregoing examples, gave
a4 test made up of several €ssay questions. As with Teacher 1,

scores for some of the €ssays on Teacher B’s exam were rather
compressed, and scores on other eéSsays were rather spread out.
Despite that fact, however, Professor B simply totaled up the
points. The following figure shows Professor B’s actual point

totals, and the actual grades that he gave. The following figure

also shows the results of z-score calculations and z-score
"sorting." The student with the highest Z-score -- and hence the

best actual performance on the exam -- is at the top of the list.
Conversely, the student with the lowest z-score -- and hence the

'WOrst actual performance on the éxam -- is at the bottom of the

list. (Note: Underlined grades in the following figure, .
incidentally, are grades that were "adjusted" for things like class (
participation and the like. These grades,. therefore, should be
ignored in connection with the present analysis.)
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Note the discrepancies between point scores and standardized
scores. Student 36 actually did the best work in the class. But
she only got a B+. Five students who did poorer work got A’'s.
Likewise, Student 68 got a C despite the fact that he did work that
was roughly comparable to that done by students who generally got
B’s. Note particularly, however, Student 33. This student got a
D+ for the course despite the fact that numerous students who did
poorer work on the exam got C’'s and some who did poorer work even
got C+’s. Conversely, note Student 21's incredible good 1luck.
This student got a C despite the fact that his work. was comparable
to work that earned other students D+’s.

Consider also another real world example. Professor F, like
Teacher 2 in the foregoing analysis, administered a test that
combined several essays and a set of objective-type questions.
Scores on F's essays, like Scores on Teacher 2's essays, tended to
be very compressed. Conversely, scores on F’'s objectives, like
scores on Teacher 2’'s essays, were widely spread out. Like Teacher
2, Professor F simply totaled up point scores. The following
figure shows the actual point totals that Professor F calculated,
and the actual grades that she gave. This figure also shows,
however, the results of z-score calculations. The student with the
highest Z-score -- hence the best performance on the exam -- is at
the top of the list, and the student with the lowest z-score --
hence the worst performance on the exam -- is at the bottom of the
list.

Figure 6
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Note the discrepancies. Student 61 got a B despite the fact
that several students who did poorer work on the exam got A’'s and
B+’'s. Student 69 had better luck. He got a B though his work was
roughly comparable to that of students who got C's. Likewise,
Student 27 caught quite a break. He got a C despite the fact that
his work was comparable to that done by students who generally got
D’s. Note finally the extraordinarily bad luck of the Students 42

and 71. Both of these students failed the course despite the fact’

that students who did poorer work obtained passing grades.

. 6. The Bar Examination

A brief digression from this analysis of law school tests and.

grading must now be made. This digression involves, however, a
subject that is of considerable interest to law students, namely,
the bar examination. :

No one could dispute that bar examinations play an
extraordinarily important role in the lives of law students and
lawyers. People who cannot pass bar examinations generally cannot
practice law. Given that fact, the possible existence of
measurement error in the bar exam is a topic of considerable
interest. : :

Fortunately, literature addressing bar exam issues indicates
that bar examiners are aware of the 'weighting problems just
described. Stephen Klein, for example, who has written extensively
about measurement issues and the bar exam, addresses this weighting
issue at considerable length.” Klein first notes that weighting
problems can occur when the scores for the different essays on the
essay portion of the exam are added up. This is comparable, of
course, to Teacher 1's situation. Weighting problems can occur in
this context, Klein notes, because the compression or variability
of the scores on the different essays -- technically, the standard
deviations -- can be very, very different. Klein notes in this
context, incidentally, that these problems are "not trivial.n!
"I have seen," he continues "essay questions whose standard
deviations were three times as great as the standard deviations of
other questions on the same examination. "' In other words, Klein
has weighing problems on the essay portions of bar examinations
that are just as bad as the problems described herein.

The second area in which Klein notes that weighting problems
can occur is roughly comparable to what happened to Teacher 2
herein. On bar examination, eéssay portions of those exams must be
combined with objective portions.!® Ag soon as such combining is
undertaken, however, weighting issues arise. Fortunately, the
means bar examiners use to avoid this particular problem need not
be described here. Rather, the only thing that needs to be said
here is that bar examiners do not seem to make weighting mistakes
when they combine scores from essay qugg%?ons and objective-type
questions. - :
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to bar exam practice raise a final point. 1If
the things necessary to eliminate weighting
problems, why cannot law school teachers also do those things.
Admittedly, the score that students receive on the bar exam is much
more important than the score that students get on any individual
law school test. Nevertheless, real similarity exists between
these situations. In both, a single test is used to make an
important educational decision about an individual person.

These references
bar examiners can do

B. The "Reliability" of Tests

Regrettably, weighting errors such as the ones just described
are not the only kinds of measurement errors that law school
teachers probably make in connection with law school exams. Most
law school teachers seem to know little or nothing about the
measurement concept of "reliability."! Thus, not surprisingly,
many such teachers almost certainly make reliability errors.

1. Teacher 3

The figure below contains the scores that another hypothetical
teacher, "Teacher 3," gave on an exam that consisted of six equally
weighted essay questions.

Figure 7

HAME —#1 #2 £ £3, & 2 ad e | E—

JONF S A 2 z 9 A A 42 A

ARQAMS ] Z 8 A Z S 42 A
I____WENDT A A 8 S Q2 A 42 A
‘ PILIRS 8 A Q z 5 X 38 [
| HOPPF 2 S 8 A Z k1 k¥4 B

PHILL S ) 3 z 4 8 35 C+

CHENG 5 7z S 4 A S 34 ohd
| SMITH A S S A A Z 31 o

D1AZ 2 8 3 Z 2 2 30 [

JOHNS 4 4 A 4 A S 29 D+
| MEAN A2 A8 A2 A2 A2 5 353

) 215 1.58 2.15 1,85 142 | 1.89 4,97

A quick look at these scores and grades reveals that the
standard deviations for the scores for the different questions are
somewhat different. In other words, scores on some of the
guestions were more compressed. than scores' on other questions.
Thus, "weighting" problems such as those already described may well
have occurred. This quick look at these scores and grades,
however, almost certainly does not reveal the existence of another
serious measurement error problem. But, such a problem exists.
And it is a problem that is in many ways much more serious than the
weighting problem.
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Another grade conference from Hell introduces this problem.

3.

Teacher 3:

Diaz:

Teacher 3:

Diaz:

Teacher 3:

Diaz:

Teacher 3:

Diaz:

Teacher 3:

Diaz:

Teacher 3:

Diaz:

Jones:

Diaz, Jones, Phill and Smith appear for ‘a conference with Teacher

Well, let’'s get right to it. You three will recall
that the test had six equally weighted questiong,
each worth a maximum of 10 points. They were, in
my opinion, equally difficult. And they dealt with
equally important areas of the law.

(Impatient) How did I do?

Well, Diaz, you got a total of 30 points.- Way
below average. 1In fact, you’re lucky you got a C
and not a D.

Well, how did I do on the individual questions?

I guess the best way to describe it is to say you
really ran hot and cold. On about half of the
questions you did very poor work. And on about
half you did pretty good work. Very inconsistent.

You know, that doesn’t surprise me. I just kept
losing my concentration during the exam.

Well, that explains it.

Well, don’t you think that the school should do
something about the air-conditioning in that room.

What do you mean?

You mean, you don’t know about the room. That room

.is unbelievable. When the air conditioner comes

on, it seem like the North Pole. When the machine
shuts down, its like the Gobi desert.

I didn’t notice that at the-front of the room.

Not everybody can sit at the front of the room,
Teacher. And, some people maybe had different
clothes than I. My friend, for example, had a
sweater and a light shirt. She just kept changing.
I didn’t think of that. I just had on a heavy
sweatshirt. I suppose, I could have done like that
student at Berkeley, the ‘"naked guy." But,

exam.

frankly, I didn’t really think of that during the-

(Cutting in) Well, the temperature was fine where
I was in the room. How did I do, Teacher?
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Teacher 3:

Jones:

Teacher 3:

Jones:

Teacher 3:

Jones:

Phill:

Teacher

Phill:

Teacher

Phill:

Teacher

Smith:

Teacher

Smith:

3:

You got 42 points, Jones. That'’'s a tie for the
highest given. That'’s why you got an A.

How did I do on the individual questions?

Well, let’'s see. You also ran hot and cold too. A
couple of your scores were really high. And a
couple were pretty low. Real inconsistent.

That’s funny.
What do you mean?

Well, our study group scheduled reviews for a
couple of successive nights right before the exam.
We devoted different nights to different topics. I
missed about half of those sessions, the ones, I
bet, that covered the stuff that threw me on the
exam. Wow, what a lucky break that I did not miss
another one, the one that dealt with the topic that

you addressed in two gquestions.

(Interrupting] And me? How did I do?

Well, Phill, you were just about in the middle of
the pack total-wise, with 36 points. That put you
in the middle of the pack. Hence, a C+. On the
individual questions? You ran hot and cold. And
warm. In fact, you got scores all over the map.

What about my handwriting?

What are you talking about?

Well, I've been told that my handwriting is hard to
read. So, I try to print answers as much ' as
possible in the blue books. But, a lot of times I
forget and slip back into using handwriting.
Regardless of what you may be 'thinking, I pay
absolutely no attention to handwriting when I grade
exams. Handwriting plays no role in the grading.

(Cutting in] . You know, Teacher 3, that reminds me
of something that I wanted to ask. Do you mind?

Well, go ahead. We’ll see.
You know how rumors go around, and I don’t like to

give them any credence, but let me ask you this.
I've heard that you got a call from the Harvard Law
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Review while you were grading the exams, a call
accepting one of your papers. :

Teacher 3: Yah, that'’s part of what happened.
Smith: I've also heard, however, that two days after that

first call, the Harvard pecple called back and said
that they’'d made a mistake. They’'d mixed up your
article with somebody else’s and they really meant
to publish that other one.

Teacher 3: Yep. You cannot imagine how mad I was. I was
tremendously excited for a couple days, and then
absolutely heart broken.

Smith: Well, my question is this. When were you grading
my paper. Were you grading it when you got the
first call, or when you got the second call?

Teacher 3; Don’t be ridiculous. Those sorts of things play no
role whatsoever in grading.

2. Consistency in Measurement

Anybody who has tried to measure anything knows that the
process of measurement itself often produces error. A trusted
bathroom scale, for example, might show that we have achieved -- or
exceeded -- a target weight. Five seconds later, however, when we

step back on that scale for confirmation, the scale displays a’

different weight, a pound or two higher or lower. Obviously,
weight was not gained or lost in those few seconds. Rather, the
scale itself produced error in measurement. Likewise, consider
what might happen if we used an old, old watch to time class
sessions. On warm days, the watch might run a little fast, and on
cold days a little slow. Thus, though we might intend the class
always to be 55 minutes long, sometimes it actually runs for 54
minutes, and sometimes for 56. Again, what has happened here is
clear. The process of measurement itself produced error.

The same thing occurs in connection with educational
measurement. Tests themselves produce error. A teacher who allows
handwriting to influence her judgment on essay answers, for
example, introduces error into the measurement process itself.
Likewise, if a particular student just happened not to study a
topic that a teacher tests heavily, chance will play a significant
role in the score that that student gets on a test. And chance, of
course, is simply another word for measurement error. Further, if
conditions of administration of a test -- air conditioning, for
example -- play a role in the performance of some students, or
many, error will necessarily infect test scores. ‘
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Not surprisingly, measurement experts have developed methods
for measuring the amount of error that a measuring instrument
itself produces. Measuring instruments that produce very little
error are said to be high in "reliability." They then get number
ratings that approach 1.00. (1.00 indicates perfect reliability.)
Conversely, measuring instruments that produce a lot of error are
said to be low in reliability and get number rating that approach
0.00. (0.00 indicates that an instrument measures nothing but
error or chance.) '

Consider reliability ratings for two different clocks. The
old watch might have a reliability rating of, say, .8. This means,
roughly, that this instrument pretty much of the time produces
measurements that are pretty much alike. Conversely, a $10 million
dollar clock that scientists use in connection with particle
physics experiments might have a reliability - rating of, say,
.99999999. This means that this instrument virtually always
produces measurements that are virtually identical.

Educational statisticians have developed a number of ways to.
measure the reliability of tests. Though the technical reasons for
why these techniques work are beyond the scope of the present
analysis, the techniques themselves -- at least some of them -- are
relatively easy for non-experts toO use. Teachers who wish to
calculate the reliability of essay tests, for example, can simply
plug the pertinent numbers from the tests that they give into the
"co-efficient alpha" formula.' When the calculationms are
completed, the reliability of that test is described.

: Sum of Individual Item
No. of Questions Variances

Reliability = -------------------~ * 1 - ce-e---- eeem e

1 - (No. of Variance of Total

Questions) Scores

At first glance, this formula looks daunting. In fact, however,
teachers who have access to a computerized spread sheet can very,
very quickly learn how to use is. Teachers using this formula
divide the number of essay questions.on the test by (1 minus the
number of essay gquestions on the test). Then teachers must

multiply the resulting number by a number that is 1 minus (the sum
of the "variances" of the scores of the different questions on the
test divided by the variance of the total scores on the test).
Spread sheets, incidentally, can instantanecusly calculate the
variance of a set of numbers.

The easiest-to-use formula for calculating the reliability of
objective-type tests is called the "Kuder-Richardson Formula 21."Y

of Items Test Mean * (No. of Items - Test Mean)



(No. of Items) - 1 No. of Items * (Variance of Test. Scores)

Again, at least superficially, this formula looks daunting. But,
again, teachers who have access to spread sheets can quickly master
its use. Teachers using this formula simply take the number of
questions on the test and divide that number by the number of
questions minus 1. Then these teacher must multiply the resulting
number by a number that is 1 minus (the test mean times (the number
of questions minus the test mean) divided by the number of items
times the variance of the total test scores.

Once reliability ratings for tests are calculated, the rest of
the analysis is straight-forward. Although no hard and fast rules
exist among experts in educational measurement regarding the degree
of reliability that tests must display, some tentative standards
have emerged over time. First, if tests are used to make judgments
about groups of students, or if tests are going to be used as one
of several factors contributing to a total score, then reliability
ratings of somewhere between .50 and .60. are generally considered
adequate.?® (A rating of 1.00, it should be recalled shows
perfection, while a rating of 0.00 shows pure chance.) However, if
tests are to be the only thing that used to generate a score for
individual Students, then such tests should have reliability
ratings of at least .g85.2% :

Teacher 3's test now deserves further consideration. Teacher
3, like most law school teachers, uses a single test to determine
grades for individual students. Thus, her test ought to have a
reliability rating of at least -85. Unfortunately, however, her
test nowhere near approaches that degree of reliability.
Calculation of reliability for that test -- using the co-efficient
alpha formula -- produces a reliability rating of .21. This means,
of course, that this test is very, very low in reliability. 1In
other words, if the students who took this test were to take it
again, and if no "learning effects" occurred, those students
probably would get widely different grades on the second taking.
The reliability of this test, in short, is not only far, far below
the generally accepted figure for tests that will be used as the
sole determinant of individual students’ grades, it also is
significantly below accepted standards for tests that will make up
only part of students'’ grades.

A bizarre joke about grading sometimes makes the rounds in law
schools. Some teachers, it is said, grade exams simply by
throwing the blue books down a set of stairs. Then, it is said,
these teachers assign grades in light of the different steps upon
which the blue books fall. A sad, sad fact must now be noted. The
"Stair method" of grading has a reliability rating of 0.00. 1In
other words, pure chance is at work.. But, as just noted, Teacher
3's test has a reliability rating of .21 . Thus, not very much more
than chance was involved in that test. :
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3. Real World Data

What then of the real world. As noted earlier, in connection
with the preparation of the present analysis, 13 sets of grades
were studied. Several comments about methodology, however, must
initially be made. First, for some of the objective-only tests,
reliability ratings were <calculated using several different
techniques; techniques that sometimes produce different ratings.
All calculated ratings are listed. Second, technical problems made
it impossible to calculate a reliability rating for two of the sets
of grades submitted. Had it been possible to calculate reliability
of these tests, however, technical reasons suggest that the ratings
would have been quite low. Third, for technical reasons and
because of insufficient data, the reliability of the separate parts
of combination-type tests generally could not generally be
calculated. - Fourth, all of the teachers who administered
combination-type tests here intended the total score on the
objective-type questions to be the equivalent of a single score on

the essay-type questions. Hence, when reliability for these
combination-type tests was calculated, that same notion was
employed.

1. Objective-Type Questions Only: Single Test determined
course grade: . ‘

Teacher M: .59 (co-efficient alpha); .47 (split halves)
Teacher L: .53 (co-efficient alpha); .37 (split halves)
Teacher K: .73 (co-efficient alpha); .79 (split halves)

2. Objective-Type Questions Only: Several Tests combined to
generate course grade:
Teacher J-#1: .75 (KR-20)
Teacher J-#2: .72 (KR-20)
Teacher J-#3: .75 (KR-20)

3. Combination-Type Tests (Essays + Objectives): Single
Test determined course grade: .
Téacher E: Impossible to calculate; technical

reasons suggest low reliability
Teacher F: .4 (co-efficient alpha)
Teacher H: .52 (co-efficient alpha)
Teacher I: .46 (co-efficient alpha)
- Teacher G: Impossible to calculate; technical
reasons suggest low reliability

4. Essay-Type Questions Only: Single Test determined course
grade.

.Teacher B: .3 (co-efficient alpha)
Teacher C: .44 (co-efficient alpha)
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Teacher D: .4 (co-efficient alpha)
Teacher A: .85 (co-efficient alpha)

One thing should now immediately be obvious. Although 13 sets
of data were analyzed, only two of the teachers involved in this
study clearly assigned grades in a manner that would satisfy
generally accepted standards regarding test reliability. And only
one additional teacher came close. Teacher J assigned grades in
light of performance on three different tests, each of which had a
reliability rating of more than .70. Since experts generally agree
that tests that will be combined to generate grades are
sufficiently reliable if they have ratings of around .50, Teacher
J surely met that standard. Second, Teacher E assigned grades in
light of performance on a single exam. But, that single exam had
a reliability rating of .85. Since éxperts generally agree that
tests that will be the gole determinant of individual students’
grade should have reliability ratings of at least .85, Teacher J
clearly meets the pertinent standards. Finally, Teacher K assigned
grades in light of performance on a test that had a reliability
rating -- according to one method of calculation -- that was .79,
Thus, Teacher K came quite close to meeting the pertinent
standards. All of the other teachers, however, assigned grades in
light of performance on tests that measurement experts would
universally agree were insufficiently reliable for that purpose.

4. The Bar Exam, Reprise

As noted earlier, one very important similarity exists between
the bar exam and the exams that law students take in their regular
classes. In both of these situations, performance on a single test
is used to make an important educational decision about an
individual person. Again, therefore, it seems appropriate to
conclude this discussion of reliability issues in law school
classroom testing with a brief comment about the bar exam.

Experts know that subjectivity in grading decreases the
reliability of tests. Thus, essay type tests -- which are graded
in a subjective fashion -- tend to be less reliable than objective-
type tests. This notion, therefore, calls into serious question
the reliability of the bar éxam, or, better said, the reliability
of the essay portion of the bar exam. Since this portion of this
exam is graded subjectively, reliability is likely to be low.

Not surprisingly, early data regarding the bar exam supports
this notion. Klein describes, for example, a study of the
California bar examination that revealed that different graders of
the same exam answers agreed regarding whether those answers should
pPass or fail only 67% of the time.Z Thus, the inter-grader
reliability of the scores for these essays was shockingly low.
This same study, however, produced even more shocking news. When
the same graders were asked to grade the same papers on different
occasions, those graders agreed with themselves only 75% of the
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time. Later studies confirm the existence of this problem. For
example, Klein notes that analysis of essay examinations in three
states revealed reliability ratings in the low .70's. 23 (Experts
generally agree, it should be recalled, that reliability ratings
should be in the .85 range if tests are to be the sole determinants
of important matters for individual people.) And, Gorfinkle and
Klein conducted a study in which they wrote two different answers
for the same essay question. The answers were substantively
identical. However, one of the answers was significantly longer
than the other. Trained bar examiners were asked to grade these
two answers and to ignore things like spelling, length or answer
and grammar. Nevertheless, the bar examiners consistently gave the
longer answers the better score.®

It hardly need be said that bar examiners have gone to great
lengths to reduce reliability problems with the bar exam. For one
thing, most bar examiners now use the Multi-State Bar Exam, an exam
that is graded objectively. Objectively graded exams, of course,
tend to be more significantly more reliable than subjectively
graded exams.” 1In addition, bar examiners now generally use very
sophisticated techniques in connection with the grading of essay-
type questions, techniques that produce surprisingly high degrees
of inter-grader consistency.? Obviously, techniques that

significantly decrease scorer variability significantly increase -

test reliability because score variability is one of the big
problems on essay type tests.”  Finally, most bar exams now have
two distinct parts, an objective portion and an essay portion.
Statistical analysis reveals that the performance of individuals on
these different parts of these exams is remarkably consistent.
(Students who do well on one part tend to do well on the other, and
vice versa.) This consistency, in turn, suggests a high level of
consistency in measurement for the exam as a whole. ‘

The short of it is this. Though bar exam perhaps at one time
suffered from serious reliability problems, a high likelihood
exists that most such exams now are reliable enough to use them as
the basis for making important decisions about individual students.
Further, and perhaps more significantly, the fact that bar
examiners have in recent years taken major steps to increase the
reliability of bar exams suggests that the notion of reliability is
not some purely academic exercise, something that classroom

-teachers need not address.

C. The Standard Error of Measurement:

Interestingly, the notion of reliability does something other
than help teachers (and schools) decide just how consistent the
results are likely to be of tests that teachers use to generate the
entire grade for a course that students will obtain. Reliability
data also plays a role in determining how much "error" must be
taken into account when scores from individual tests are evaluated.
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This idea of accounting for error, in turn, is generally called the
"standard error of measurement" in a test.?

1. Teacher A

Note quickly before the following "grade conference from Hell"
that a major difference exists between the following conference and
the ones present earlier. The following grade conference rests on
data from a real teacher’s course. In short, though conference .
itself described below is hypothetical, the grades discussed in it
are real. :

Student 29: I really have only one question, Teacher A. I got
84 points, and a B+. What was the cut off in point
scores for A’'s? How many more points did I need to

get an A?

Teacher A: Well, let’'s see. Student 7 got 85 points and I°
gave her an A. So, you missed an A by 1 point.
Too bad.

Student 37: What about me? I got 62 points and a C. What was
the cut off for C+'s? :

Teacher A: ‘Let me check. Well, I’ll be darned. Student 15
got 63 and a C+. You missed a C+ by a single
point. :

Student 37: Are you sure that a one point score difference

between Student 15 and me justified a different
letter grade for the course for us.

Teacher A: Yes, of course. That’'s what the grades indicaté.

Student 29: [Cutting in] Well, I'm sorry to be a pest. But,
Student 7 made the law review because of that A,
and I missed out on law review because of that B+.
And you know how incredibly big a deal law review
participation is. Are you sure that a single point
difference reveals a real difference in our work?

Teacher A: I'm sorry. You just caught a bad break.

Johns: You know, it’s funny that you say it that way. I
think that is exactly what happened. I think that
I just caught a bad break. I think that a single
point difference on your test is just a function of
luck. I think that such a point difference doesn’t
really indicate any difference in performance at
all. :

Teacher A: ' Don’'t be ridigulous. Thé numbers don't lie.
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2. Measurement Error

Except in the most extraordinary Ccircumstances, measurement
instruments, including tests, contain at least some error. This is
so even if the instruments have relatively high reliability
ratings. Admittedly, the amount of error in an instrument -with
high reliability is geoing to be substantially less than the amount
of error in an instrument with low reliability, but some error is
likely to exist even reliable instruments.

Because»experts in measurement know that most instruments,
including highly reliable cnes, contain at least some error, such
experts have developed a number of methods for determining the

amount of error that exists in any instrument. This amount of
error, .in turn, is generally called the "standard error of
measurement” in an instrument. In effect, the standard error of

measurement is the margin of error that must be considered when
measurements are evaluated. ’

The work of public opinion pollsters provides perhaps the best
known example of this concept at work. Pollsters know that
measurements of public opinion always contain some error. Thus,
when pollsters do their work, they first calculate the likely
amount of error in their polls. Then, when they report results,
they also report that margin of error. A pollster might report,
for example, that 47% percent of the people in the United States
approve of the President’s -actions in a certain context. This
pollster might also report in this context, however, that a margin
Oof error of 3 points exists in the poll used. What the pollster
means, of course, is this. The reported approval rating of 47% is
not necessarily the "true" approval rating. Rather, the true
approval rating is likely to be in a "band" of numbers that extends
from three points above the reported rating to three points below
the reported rating. 1In other words, the "true" approval rating in
this instance could be as high as 50% or as low 44%.

Educational measurement experts do a similar things when they
report scores on tests. First, they determine the amount of error
in a test itself. Then when they report scores on that test, they
also report the margin of error in the test. A testing expert, for
example, might report that a particular student obtained a score of
47 on a test. That expert might alsc report, however, that the
test itself has a measurement error of 3 pocints. What this would
mean, of course, is this. The reported score of 47 points is not
necessarily the student’s "true" score at all. Rather, the true
score is likely to be in a band of numbers that extends from three
points above the reported score to three points below the reported

.Score. In other words, in the present example, the student’s true

IToxt Provided by ERI

score could be as high as S0 or as low as 44 .

As with many other aspects of educational measurement; no hard
and fast rules exist regarding the use that must be made of the
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standard error of measurement notion. Nevertheless, educational
measurement experts generally agree on one thing. Reported scores
cannot be considered actually different from each other unless the
error bands around those the different scores do not overlap.® -In
other words, scores are only truly different if the plus side of
one person’'s error band does not overlap with the minus side of
another person’s error band. In short, differences in scores of
less than twice the standard error of measurement of a test cannot
be assumed to reveal differences in performance.®

The standard error of measurement for a test can easily be
calculated, at least once the reliability of the test has been
calculated. 1Indeed, the formula is perfectly straight forward.

/ ________________________________________ .

Error = \/ Variance of Total Scores * (1 - Reliability)

In words, the standard error of measurement of a test is the square
root of the variance of the total scores on the test times (1 minus
the reliability of the test). Again, recall that spread sheets can
instantaneously calculate the variance of a set of scores.

All of this brings this analysis back to Teacher A’s exam, a
real exam it should be recalled, given to real students, generating
real grades. Calculation establishes that the standard error of
measurement in that exam is 6 points. Consider, therefore, Teacher
A's grades- and scores.
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Teacher A, it should now be clear, does not deserve his name.
Consider, for example, Student 7, the student who received the
lowest A that this teacher gave. First, measurement experts would
agree that 6 points must be subtracted from this student’s reported
score of 85 to account for the negative part of his own error band.
Then, these experts would agree that another six points must be
subtracted from this reported score to account for the positive
part of the error bands of students who obtained lower reported
scores. In short, twelve points must be subtracted from Student
7's reported score of 85 before any kind of assurance can be had
that differences in performance really exist. Consider, however,
what Teacher a actually did. Student 29, with a reported score
only one point lower than 7's reported score, got a B+. This,
unquestionably, was a mistake. Further, Students 2 and 22, with
reported scores just 11 points lower than 7's, got B’s. - This may
well have been a mistake. ' ' A
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And consider what happened at the bottom of Teacher A’s class.
Student 12, with 33 points, got the highest F that Teacher A gave
and Student 40, with 36 points, got the lowest D that this teacher
gave. Error measurement analysis reveals, however, that assignment

of different grades to these different students simply was not
" justified. Differences in reported scores of 3 points simply
cannot be considered to reveal differences in actual performance.

3. Real World Data
What then of real world data?

Recall again that in connection with the preparation of the
present analysis, 13 sets of real grades were examined. Standard
error of measurement analysis demonstrated a startling fact. Every
single one of those sets displayed serious standard error problems.
In other words, every set of grades examined showed that teachers
gave different letter grades to students even though the test
performances of those different students simply could not
realistically be considered different.

Consider, just by way of additional example, the scores and
grades of Professor C. C gave an exam made up of a series of
essay-type questions to approximately 50 students. The top scoring
student got 162 points on this test, and the bottom student got 120
points. And the rest of the students got just about every number
of points in between those two extremes. The standard error of
measurement for this test was 8 points. In other words, on this
test students’ "true" scores could be anywhere between a number 8
points above their reported scores and a number 8 points below
their reported scores. But, C repeatedly gave different grades to
students whose reported scores differed by only one or two points.

An extraordinarily important point must now be made. The
standard law school examination system -- a single final exam made
up predominantly of essay-type questions -- almost necessarily will

produce standard error problems. This is so, of course, because
that system almost inevitably will involve use of tests that

contain fairly large error components. And it is so because this
system will tend to produce sets of scores that move in small
increments for top scores to bottom scores. These facts suggest,

in turn, that that traditional system almost necessarily will cause
many law school teachers tc make serious measurement error in
connection with the grades they assign.

Sadly, no easy solutions exist to this problem. Two possible
approaches, however, come to mind. First, law teachers could move
to a grading system that involved multiple components, several
tests, for example, or several tests and papers and quizzes. Since
measurement errors tend to cancel themselves out when multiple
components make up grades, this approach would essentially solve
standard error of measurement problems. Second, for teachers. who
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do not wish to use multiple components ---and, frankly, few law
teachers are likely to move to that approach -- error band
calculations could be built into the grading scale itself.
Teachers, for example, could openly admit to their students that
half letter grade differences in scores almost certainly do not
reflect real differences in performance. A B+, these teachers
might candidly admit, could just as easily have been an A or a B.
Once teachers made these admissions, they could simply make sure
that appropriate error bands separated students with full letter
grade differences in scores. And, these teachers could just let
the fickle hand of luck cancel out standard error problems for the

entire curriculum. "You might have gotten a half letter grade
lower in my class than you deserved," these teachers might tell
disgruntled students. "But, chances are that in other classes you

got a half letter grade better than you deserved."

4. Legal Implications of Standard Error Issues

Interestingly, standard error of measurement problems have not
for the most part been explicitly addressed in connection with the
bar exam. Thus, sadly, no direct data from that exam can be added:
to this discussion of law school grading. Nevertheless, several
points can yet be made. First, since the reliability of both the
éssay portion and the objective portion of the bar exam seems to be
quite high, standard error problems should not be much of an issue
on the bar exam. The standard error of measurement in a test, it
should be recalled, is inversely proportional to the reliability of
that test. 1In other words, if a test is high in reliability, its
standard error of measurement is likely to be low.  Second, as
noted repeatedly, when testers combine scores from different exams,
measurement errors tend to cancel themselves out. This is so, of
course, because good luck on one exam is likely to be balanced by
bad luck on another. Since the bar exam in most jurisdictions is
made up of what clearly are two different exams -- the essay
portion and the objective portion -- overall Scores on that exam
are less likely to be affected by error problems than scores on
single exams.

One last point must yet be made in this context . Although law
school teachers for the most part seem to know nothing about the
standard error of measurement, and although bar examiners do not
seem regularly to discuss this issue, the standard -error of
measurement is not simply an educational abstraction, something
that nobody other than statisticians addresses. Rather,
measurement error is a concept that has real world vitality, even
in the courts. C(Craik v. Minnesota State University Board, for
example, contains an extended discussion of this notion generally,
an explanation of how it works.?

A much more significant case in this context is Georgia State
Conference of Branches of NAACP v. State of Georgia.*® This case

involved a civil rights action brought by a group of African-




American school children. One aspect of that case involved the
method used to assign children to "special" education classes. Not
surprisingly, that method included the use of an IQ test. Students
who scored below a certain point on that test, and who fit other
criteria, were assigned to special classes. Conversely, children
who scored above that point, and who otherwise qualified, went to
regular classes. The question then arose as to how precise scores
on that IQ test were. Not very precise at all, it turns out, as
the district court ruled. The appellate court affirmed in language
that seems to have great applicability in the present
circumstances. ' -

The (district] court’s construction of the I.Q. score

regulation was based on the factual finding that

including a standard error of measurement is sound and
that the range suggested by the aAaMD (American
Association on Mental Deficiency] is professicnally
desirable. Although the state regulation does not

explicitly refer to the standard error of measurement, a
number of experts testified at the trial that inclusion
of this amount of flexibility in considering I.Q. scores

is necessary for a meaningful cutoff. See e.g. -Record, -
Vol. 49 at 2126-28,2135 (testimony of Dr. Kicklighter)

(standard error of measurement is an intrinsic part cf

I.Q. test). Furthermore, these is substantial evidence
in the record supporting the view that- the AAMD
guidelines are acceptable professional tools.

Again, the overall point is clear. Measurement notions that
most law school teachers might think of as obscure technicalities,
in fact have a real world, judicial world existence. Real people’s
lives are affected by these notions, and the courts are aware of
that fact. Or, better said, at least in some contexts courts are
aware of that fact. '

III. Grading Decisions and the Courts

If the empirical data just described presents a picture that
is at all representative, and if-empirical data discussed earlier
also presents a representative picture, then a substantial
likelihood exists that many law school teachers make a number of
serious measurement errors in connection with the grading of law
school exams and the assigning of letter grades pursuant to scores
received on those exams. The question thus arises as to what, if
anything, law students can do about these errors. Particularly,
the question arises as to whether law students might find a
sympathetic ear in court.

Two separate but parallel sets of cases and ideas address the
legal rights of students who disagree with grading decisions. One
of those sets, a set that is very well known to teachers, deals

with the notion of "academic challenges." The other set of cases,
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a set that seems to be unknown to most teachers, involves what is
sometimes referred to as "high stakes" testing. Interestingly,
these two sets of cases seem to point in opposite directions when
it comes to students’ rights.

A. "Academic Challenge" Cases

"Susan M" is one of the most recent students to file what is
sometime called an "academic challenge" lawsuit.® Susan, like
other students who have filed these lawsuits, claimed that the
grades she received in individual classes should be changed, and an
expulsion decision made in light of classroom grades should be
expunged. Susan M flunked out of law school in the late 1980°'s.
Unfortunately for Susan, and students in comparable cases, a widely
accepted rule exists for dealing with this sort of situation. This
rule, described most vividly in the United States Supreme Court
case of Board of Curators, University of Missouri v. Horowitz,*
Horowitz states in no uncertain terms that teachers and schools
have an enormous amount of discretion when it comes to grading /
expulsion decisions. Indeed, this rule states that absent the most
extraordinary circumstances, students. simply have no judicial
recourse whatsoever when it comes to grading / expulsion
disputes.® : '

Seemingly, the Horowitz rule makes it pointless for students
to file academic challenge cases. And, frankly, the cases
preceding and following Horowitz confirm that idea. Thus, when it
comes to classroom grading / expulsion decisions, the protective
arm of discretion provides teachers and schools with almost
complete protection. . Having said that, however, an important
caveat must be made. Two small but potentially significant
possible exceptions to the Horowitz rule seem to exis:.

In its most recent discussion of academic challenge issues,
the Supreme Court specifically noted that at least one kind of
situation exists in which students might prevail in an academic
challenge case. The judgment of a teacher or a school can be
overturned, the Court noted in Regents of the University of
Michigan v. Ewing, if that judgement constitutes a "substantial
departure from accepted academic norms."*® What the just quoted
phrase from Ewing means, of course, is not at all clear. Probably,
however, this phrase reflects the Court'’s concern that unprincipled
teachers and schools might try to use the cloak of grading
discretion to protect themselves from well-founded claims of
deprivation of civil rights. It is possible, for example, that an
unprincipled teacher or a group of unprincipled teachers might
dismiss an African-American student from school despite that fact
that his academic work is no worse than that of white students.?¥

Likewise, it is possible that an unprincipled teacher might fail
a student who did acceptable academic work because that student
made controversial political statements. Since in both of these
situations, the teacher’'s .grading judgment constitutes a
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substantial departure from accepted academic norms, in both of
these situations an academic challenge might succeed.

The second possible exception to the Horowitz rule grows out
of Maitland v. Wayne State University Medical School,® a case that
is just about the only modern academic challenge case in which a
student prevailed. Several problems occurred in connection with
the "comprehensive" pass / fail test that Maitland took at the end
of his second year of medical school. First, proctors of this test
employed different procedures in the two different rooms in which
the test was administered. Second, some sort of "error...in the
grading process" initially occurred. When that error was
corrected, Maitland got 20 points more than his original score.
Third, the passing score for the "retake" exam was set at a higher
figure than the passing score on the original exam. (If the
passing score on the retake had been set at the same figure as the
passing score on the original exam, Maitland’'s retake performance
would have been a pass.)

Interestingly, something that herein is called "measurement
error" played a critical role in the student’s success in Maitland.
During deliberations regarding grades given on the exam just
described, the Chair of the pertinent faculty committee asked for
a statistical analysis of the scores obtained in the two different
rooms. The Chair sought that analysis, of course, to determine
whether the different procedures followed in the different rooms
affected -scores obtained on the exam. Unfortunately, however, the
Committee chose not to wait for the results of this statistical
analysis before deciding Maitland’s appeal. Thus, the committee
ruled twice against Maitland prior to receipt of that analysis.
This proved to be a fatal mistake. Though the statistical analysis
ultimately showed that the different procedures used in the
different rooms did not affect scores obtained, the court concluded
that the Committee’s failure to wait for the results of that
analysis was educationally irrespoensible. Hence, Maitland's
challenge was accepted.

Note carefully now an important point. The statistical issue
just ‘described was only one of the reasons that the student
prevailed in Maitland. Equally important in that case was the fact
that the court also thought that Maitland’s school had erred when
it allowed people with lower scores than Maitland on the original
test to retake the exam without filing formal appeals. This second
reason for decision no longer holds up. Ewing, which was decided
after Maitland, categorically states that the fact that Ewing'’s
school allowed students with lower grades and scores than Ewing to
continue in school despite expelling Ewing made no difference.
Schools and teachers, the Court noted in Ewing, could weigh all
sorts of intangible things when making grading decisions and still
not fear judicial intervention.

41



The short of it is this. Given the fact that one of the
grounds for decision in Maitland no longer is sound, it is entirely
possible that Maitland itself would be decided differently now than
it was before Ewing was decided. Nevertheless, the statistical
anaIYSis / measurement error point addressed in Maitland perhaps
still is sound. Perhaps, in other words, the failure to consider
statistical evidence of measurement error associated with tests is
a "substantial departure from accepted academic norms."

B. "High Stakes" Testing

As noted earlier, academic challenge cases generally involve
complaints that students make about the grades that they receive
from classroom teachers, or about expulsion decisions that
university officials make in light of classroom grades. Academic
challenges like this almost always fail. Maitland, however, did
not really involve classroom grades, nor an expulsion decision

. based on classroom grades. Rather, Maitland involved the grade

received on a single, extraordinarily important test. Maitland,
therefore, is not really an "academic challenge" case. Rather, it
is something like a "high stakes" testing case.®

Debra P, like Susan M, was negatively affected by a testing
decision.® Debra, however, was not concerned about classroom
grades, nor an expulsion decision. Rather, Debra was concerned
about a "minimum competency" test that the State of Florida had
decided had to be past before high school diplomas could be
granted. When Debra failed this test, she sued, claiming, among
other things, that this test invidiously discriminated against
members of minority groups.

High stakes testing, which was what was involved in Debra P's
case, -occurs when the score or grade that individuals obtain on a
single test has enormous consequences for the individuals involved.
The minimum competency test Debra P failed, of course, was a high
stakes test. Failure to pass it meant that students did not get
high school diplomas. The LSAT also is a high stakes test. Scores
that' individuals obtain on this single test can have life-changing
impact. A very high score on this test, after all, might lead to
admission to an "elite" law school. Conversely, a slightly lower
score on this single test might 1limit admission to only a
"national" school. And, lower scores yet might limit admission to
"regional" or even "local" law schools. The LSAT, of course, is not
the only example of a high stakes test. 1In fact, countless high
stakes tests exist. Most tests associated with admission to
educational institutions, for example, are high stakes tests.
Thus, the SAT is a high stakes test, as is the GRE (Graduate Record
Exam) and the MCAT (Medical College Admission Exam). Further,
licensing and certification exams can be high stakes tests. Bar
exam failure, after all, can have life changing consequences, as
can failure of a teacher certification exam. Finally, tests that
individual employers might use to screen potential employees, or
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tests that individual employers might use in connection with
promotion practices, can be high stakes tests. The scores that
people get on tests given to potential police or fire officers, for
example, can have a life changing impact.

Countless  people other than Debra P have filed law suits in
connection with high stakes testing. For example, teachers who
have failed re-certification exams have repeatedly claimed in court
that the exams involved discriminated against members of minority
groups. These kinds of law suits, obviously, are high stakes
testing cases.® Or, again by way of example, a group of female
students who had lost out on a major scholarship claims in court
that the SAT discriminates against female students.® This again
was a high stakes testing case. In addition, people who have scored
poorly on employment examinations have repeatedly sued to set the
test results aside.®” Finally, students who have been assigned to
special educational programs, or not assigned to such programs,
because of performance on individual tests, have often sued to set
the results of these tests aside.* Again, obviously, high stakes
tests were involved in these cases. '

Interestingly, courts that have dealt with high stakes testing
claims® -- including the United States Supreme Court® -- have
done exactly the opposite of what courts have done in the academic
challenge cases. As noted earlier, in academic challenge cases
- courts routinely place the burden of proving substantial violations
of generally accepted educational norms sSquarely -on the student
Plaintiffs. Since student plaintiffs can virtually never do this,
such plaintiffs almost always lose these cases. Conversely, in
high stakes testing situations, the courts routinely place the
burden of .proving compliance with generally accepted educational
norms on the proponents of a test or scoring methodology. In other
words, in high stakes testing cases, the test-graders rather than
the test-takers have the burden of proof.

Many cases illustrate this point, with Debra P’'s being perhaps
the most important.¥ Of particular interest in the present
context, however, is a 1981 case, Delgado v. McTighe*® 1In this
case, the plaintiff insisted that the Multi-State Bar -exam, which
he had failed, could not be used to make important decisions about
individual students. 1In other words, in this case, the plaintiff
raised a high-stakes testing issue. Once this was done, the burden
shifted to the testers. But, the testers met the burden. The bar
exam, the court ruled, was sufficiently reliabile for use in a high
stakes testing situation. :

It would be far too time-consuming to attempt to describe
herein all of the things that courts have required high stakes
testers to do in order to show the soundness of the tests involved.
Nevertheless, two quick summary points can be made. First, several
commentators have suggested in recent years that perhaps the best
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thing that high stakes testers can do is follow the "Standards for
Educational and Psychological Testing," standards created by the
American Psychological Association, the American Educational
Research Association and the National Council on Measurement in

Education. These standards reflect the best current wisdom
regarding educational measurement issues.® Second, one
commentator who has written extensively about the legal
implications of high stakes testing -- S. E. Phillips -- concluded.
a recent essay with a list of recommendations for high stakes
testers.® Several of these recommendations deserve quotation.

High stakes testers, Phillips insists, should engagde in a process
that includes "collecting appropriate validity and reliability

. evidence, constructing and evaluating tasks according to
professional standards, [and] setting passing scores based on
professiocnally-acceptable methodology...." Later, Phillips notes

that high 'stakes testers should also "obtain (and follow) the
advice of a technical advisory committee composed of nationally
recognized experts in psychometrics who have had experience with
the particular testing application..... "

Note carefully now two important final points about high
stakes testing cases. First, since high stakes testing cases have
in the past invariably involved claims of civil rights
deprivations, it could perhaps be argued that the existence of
civil rights claims is a pre-requisite to success these cases. In
other words, it is possible that individuals can succeed in high
stakes testing cases only if those individuals can show two things:
First, successful claimants in these cases perhaps must be able to
show that a problem exists in connection with an educational
measurement issue. Second, successful claimants in these cases
perhaps must be able to show that that measurement problem leads to
a civil rights deprivation.

Careful analysis reveals that this in fact should not be the
case. Consider the following. Assume that a teenage prodigy,
Jeannie Genius, takes the SAT and scores 799 points out of 800.
Assume also, however, that an Jeannie publishes a description of

‘her high school science project in journal, Science. In this

article, Jeannie demonstrates that the question that she missed on
the SAT was mis-scored. Her answer, which was marked wrong, was
actually the correct answer. In other words, in this article,
Jeannie demonstrated that the Educational Testing Service. (ETS),
which drafts and scores the SAT, goofed. Finally, assume that ETS
has now dug in its heels and refuses to change Jeannie’s score.
Thereafter, Jeannie sues. Question: Can Jeannie succeed only if
she proves a violation of her civil rights? Must she prove, for
éxample, that the SAT invidiously discriminates against geniuses?
Or can Jeannie win simply by proving that ETS was wrong? Surely
the latter. But if the latter, then high stakes testing cases
generally need not necessarily include assertions of civil rights
violations. ' e :

a1 44



The point, of course, is this. Though claims of civil rights
deprivations might be useful in connection with high stakes testing
cases -- perhaps by helping claimants obtain statutory authority
for their claims, the existence of educational measurement error
should by itself be sufficient to gain a hearing in high stakes
testing situations. Admittedly, deprivations of civil rights are
serious wrongs. But, they are not the only kinds of wrongs that
exist.

The second thing that must yet be said about high stakes
testing cases involves an issue that was addressed in the Maitland
case. Recall that in Maitland, which is just about the only
example of an academic challenge case in which a student prevailed,
the court was particularly bothered by the Committee’s failure to
wait for the results of a statistical analysis of the test results
involved. Statistical analysis of test results, the judge seemed
to think, is not something that interferes inordinately with the
discretion of teachers and university officials. In other words,
mere numbers and calculations do not seem to be things that are
subject to discretion. The same thing can be said about most of
the high stakes testing cases. Virtually all of these cases
involve careful analysis of statistical evaluations of the tests
involved. 1In other words, number crunching plays an important role
in these cases. : ’

.C: Law School Grading: What is it?

All of this, finally, brings this analysis to a very brief
comment about law school grading. Everyone familiar with legal
education knows that most law school teachers base the entire grade
for their 'courses on students’ performance on a single final exam.
Everyone familiar with education generally also knows that teachers
in virtually all other kinds of institutions base the grades for
their courses on a number of different tests, or on a number of
tests and papers, or on a number of tests and papers and quizzes.
These facts raise a series of interesting gquestions. . Are the
classroom grades that teachers in law school give akin to the
grades that teachers in other kinds of educational institutions
give? = Alternatively, are the tests given in most law school
classes "high stakes" tests. If the former, then law students who
disagree with the class grades that they receive and law students
who disagree with expulsion orders based on classroom grades, must
deal with the Horowitz rule. Thus, for all practical purposes,
such students should not even consider filing suit. But, if law
school grading involves high stakes testing, then, perhaps, law
students have considerable judicial recourse regarding classroom
grades and expulsion decisions.

IV. Conclusion

A couple of summing up points must now be made. Some critics
of the foregoing might note that few teachers actually do the kinds
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these critics
and thus avoid = _

Few teachers,
Further, -critics of the foregoing might

of calculations described herein.
insist, actually calculate Z-scores
problems.
insist that few teachers actually calculate the "reliability" of
their classroom tests, and thus few teachers actually know whether
they should or should not assign grades in light of those tests.
Finally, critics might argue that few teachers actually calculate
Since most

these critics will insist, the
substantial

-,

might
"weighting"

the standard error of measurement in their tests.
teachers do not do these things,

failure to do them cannot possible constitute a
deviation from accepted academic norms.

Two things must quickly be noted about these criticisms.
First, the failure by many teachers to do certain kinds of things
surely is evidence of accepted academic norms. Thus, if law school

are "academic challenge" cases, then, perhaps,
But, as noted repeatedly herein, law school
grading cases may actually be "high stakes" testing cases rather
If this is true, then the burden of
even 1f law school- grading
this

grading cases
students will lose.
Second,

than academic challenge cases.
disputes are academic challenge cases -- and thus subject to the
because educational practices outside of the law
A

proving compliance with accepted academic norms shifts to the
of the test.

schocls may not establish the standard of review for law school

proponents
Horowitz / Ewing rule -- students.still might have a chance.
is so, in turn,
grading.
Consider again the criticism just noted, namely, the assertion
that many teachers do not do the kinds of statistical analysis
Even if that is true, it matters nothing.
significant difference exists between the grading practices of law
school teachers and the grading practices of virtually all other
teachers, a difference that plays a powerful role here. Law school
teachers generally assign grades in light of performance on a
virtually all other kinds of assign
In other
This is

ro——

described herein.
grades in light of several tests, or several tests and some papers,

single exam. Conversely,
Oor tests and papers and quizzes and class participation.
words, the performance on individual tests has much, much less
impact outside of the law schools than in the law schools.
critically important. As teachers rely on more and more factors in
connection with the assignment of grades, the individual impact of
measurement errors such as those described herein tends to become
less and less important. If a teacher gives grades in light of
performance on five exams, for example, it probably matters not at
all that none of the exams have reliability ratings of more than,
Bad luck on one test, after all, will tend to balance
Further, as teachers use more and
with the calculation of grades,
Thus, technical issues regarding

say, .50.

out good luck on other tests.
items in

become more and more pronounced.

error measurement will play less and less a role.

more connection
differences between the performance of different students will
.43 4€;
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The point is this. Because the tests that Students take in
law school classes are so commonly used as the sole determinant of
important matters for these students, these tests are not really
comparable to the tests that students take in other kinds of
Classes. Rather, law school tests are roughly comparable to the
LSAT, or the GRE, or the Multi-State Bar Exam. These other tests,
like tests in law school Classes, are the sole determinants of
important matters. Thus, when grading practices in the law schools
are considered, it matters not so much what teachers in other kinds
of institutions do. Rather, it matter what is done by people who
write and analyze tests like the GRE and the LSAT and the Multi-
State Bar Exam. And, not surprisingly, people who work on these
kinds of tests subject them to enormously rigorous scrutiny.

One last response to the foregoing criticism must yet be made.
As suggested repeatedly herein, calculations of the kind described
herein in fact are difficult to do if teachers do not have access
Lo a computerized spread sheet. Thus, since many teachers outside
of the law schools simply do not have access to computerized spread
sheets, a ready explanation for the failure to do these things
exist. Law school teachers, however, have no such excuse. At the
present time, many law school teachers have powerful computers on
their own desks, or have €asy access to such computers in their
schools’ libraries. Further, all law school teachers presently
have ready access to secretaries who have powerful computers on
their desks.

The bottom line -- to use "lawyer-speak" -- is this. Law
school teachers who make the kinds of measurement errors described
herein make those errors not because they choose to exercise
discretion and do different things. And, law school teachers who
make these kinds of errors do not make them because they do not
have access to appropriate computer equipment. Rather, law school
teachers who make these kinds of errors make them because they are
lazy or ignorant. And think what kind of defense that would be in
court.

These thoughts, in turn, bring this analysis to one last grade
conference from Hell. This grade conference does not take place in
the stronghold of a teacher, however. Rather, it takes place in a
court room. '

Students’ Attorney: Just to remind you quickly,. Judge, I
represent two students. One of them
missed out on graduating Number 1 in her
class because she got a half letter grade
lower score than a classmate in one
class. That classmate, incidentally, is
now clerking for a judge on the United
States Supreme Court. My other client
got an F in a course and flunked out of
school. Both of these students believe
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Law Schocl Attorney:

Students’ Attorney:

Law School’s Attorney:

Students’ Attorney:

that their grades were significantly
affected by "measurement error."

Judge, I'm sure I need not remind you
that all grading decisions made by
classroom teachers involve discretion.
Just read the "academic challenge" cases.
Read Horowitz. Read Ewing. . Those cases
clearly require this action to be
dismissed outright.

Not so fast, Your Honor. Two points.
First, the "high stakes" testing cases
require testers to prove that tests are
accurate measures. And 1law school
grades, at least those given when the
teacher uses only one test, are a type of
or hybrid form of high stakes testing.
Second, even if Horowitz and Ewing apply,
the present situation -- and I think they
do not -- these situations do not involve
any kind of discretion. We'’'re not saying
here that the teachers should have given
the students additional points on an
essay, or that the number of letter
grades given was wrong. Those kinds of
things, which were involved in Horowitz
and Ewing in fact are discretionary and.
should not be reviewed by courts. What
we're saying is that the teachers here
made essentially mathematical errors.

Judge, we’'re talking here about obscure
statistical -‘ideas. Nobody pays any
attention to this stuff. -

No, Judge. We’'re talking here about
human lives.



Grade Conferences From BHell: Measurement (ﬁ
Error in Law School Grading

Notes
1. Gronlund and Linn explicitly state what many law teachers
probably feel. N. Gronlund and R.L. Linn, Measurement and
Evaluation_in Teaching (6th ed. 1990) at 470:  "No major

educational decision should ever be based on a test score alone.n"

2. Numerous books on educational measurement exist. Three books,
however, stand out as exceptionally useful to beginners. books that
are simultaneously comprehensive but understandable. R.Ebel. and
D. Frisbie, Essentials of Educational Measurement (S5th Ed4. 1991) ;
W. Mehrens and I Lehmann, Measurement and Evaluation in Education
and Psychology (4th Ed. 1991); G. Sax, Principles of Educational
and Psychological Measurement and Evaluation (3rd ed. 1989). These
books are the books upon which the present analysis principally
relies.

3. Readers interested in more sophisticated discussions of
statistics than the ones contained herein might consult: E.V.Glass
and K.D. Hopkins, Statistical Methods in Education and Psychologv
(2d ed. 1984), or F.J. Gravetter and L. B. Wallnau, Statistics for
the Behavioral Sciences (2d ed. 1988). (h

4. See, e.g. Descy, "Setting Standards and Cut Scores: Where Do
We Draw the Pass / Fail Line?, 57(4) Bar Examiner 17 (1988);
Kurdys, "Grading Essay Answers: The Issue of Reliability in Essay
Scoring," 59(4) Bar Examiner 22 (1990); Lenel, "Issues in Equating
and Combining MBE and Essay Scores, 61(2) Bar Examiner 6 (1992);
Lenel, "Test Validation: What It Is and How It Should Be Done, "
60(3) Bar Examiner 5 (1991) ; Lenel, The Essay Examination Part III:

Grading the Essay Examination," 59(3) Bar Examiner 16 (1990).

5. For discussions of "weighting" issues generally, see Ebel,
supra, at 276 et seq: Mehrens, supra, at 491 et seg.;: Sax, supra,
at 204 et seqg, and 539 et seq: See also, P.W. Airasian, Classroom

Assessment (1991) at 339-44: N.E. Gronlund and R.L. Linn,
Measurement and Evaluation in Teaching (6th ed. 1990), at 437 - 39;
K. Hopkins, J. Stanley, and B. Hopkins, Educational and
Psychological Measurement and Evaluation (1990), at 331 et seq;
W.J. Popham, Modern Educational Measurement: A Practitioner’s Guide
(2d Ed. 1990) at 378 et segq.

6. For discussions of "weighting" issues generally, see Ebel,
supra, at 276 et seq; Mehrens, supra, at 491 et seq.;: Sax, supra,
at 204 et seg, and 539 et seg. See also, P.W. Airasian, Classroom
Assessment (1991) at 339-44: N.E. Gronlund and R.L. Linn,
Measurement and Evaluation in Teaching (6th ed. 1990), at 437 - 39; (\
K. Hopkins, J. Stanley, and B. Hopkins, Educational and
Psychological Measurement and Evaluation (1990), at 331 et seq;
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W.J. Popham, Modern Educational Measurement: A Practitioner'’ S Guide
(2d Ed. 1990) at 378 et seq.

7. This example is drawn dlrectlv from Gronlund and Linn, supra,
at _438.

8. Gronlund and Linn descrlbe an additional method exists that

allows teachers to combine scores without risking the weighting
problems just described. N. Gronlund and R.L.Linn, Measurement and
Evaluation in Teaching at 438-439 (6th Ed. 1990). Regrettably,
however, this method only works when two components are to be
combined and given equal weight. Teachers who wish to use this
third technique must do four things. First, they must determine
the range of scores on both of the two components. If, for
example, scores on the first component range from 100 to 80, then
the range on that component is 20 points. If scores on the second
component range from 50 through 10, then the range on that second
component is 40 points. Second, these teachers must divide the
ranges by each other to generate a "weighting" factor. In this
case, therefore, 40 divided by 20 is 2. So, the weighting factor
is 2. Third, to equalize the scores, the scores on the component
part with the lower range of scores is multiplied by the weighting
factor. Fourth, and finally, the teacher then adds up the
multiplied score from the one component and the raw score from the
other.

S. This technique is suggested by Gronlund and Linn, supra, at
438-39.°

10. It hardly need be said that this notion of "standardizing"

scores is not widely known to lawyvers and 1legal educators.
Nevertheless, this notion has appeared from time to time in

materials associated with the law. Merritt and Reskin used this
notion, for example, in connection with their analysis of law
school employment practices. Merritt and Reskin, "Double Minoritv:
Empirical Evidence of a Double Standard in Law School Hirign of

Minority Women," 65 S. Cal. L. Rev. 2299 (1992) at notes 56 - 57.
See also, Garcia and Steele, "Mentally Retarded Offenders," 41
Ark. L. Rev. 805 (1988) at note 24. Perhaps the most thorough
discussion of this concept in the law literature, however, and
surely the most interesting in connection with the present
analysi2, involves the Multi-State Bar Examination. Lenel, "Issues

'in Equating and Comblnlng MBE and Essay Scores," 61(2) Bar

O

EKC

wll Toxt Provided by ERIC

Examiner 6 (1992).

1l. Standardized scores are discussed in wvirtually all books on
educational measurement'. See, e.qg. Ebel, supra. at 68

12. For one of countless discussions of this formula, see Ebel,
supra, at 68. T-scores are a simple derivation of Z-scores.
T-

Instead of assigning the mean a value of zero, as Z-scores do
Scores_assign the mean the value of 50. Thus, a T-score above 50
is a score that is above the mean, and a T-score below 50 is a
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score below the mean. T scores, which are useful because thev do
not contain negative numbers. are calculated by multiplving the
pertinent Z-score by 10 and then adding 50 to the resulting number.
The formula is: T = ((Z-score) * 10} + 50

13. KXlein, "Are Your Test Scores Only Half Safe?" 48 (1) Bar
Examiner 137 (1979). .

14. Id. at 139.

15. Id.

16. Id. at 142. Klein also discusses this issue in other works.
See, e.g. Klein, "On Testing V: How to Answer the Critics," 55(1)
Bar Examiner 16, 22 - 23 (1986) . See. also, Lenel, "Issues in

Equating and Combining MBE and Essay Scores," 61(2) Bar Examiner 6
(1992).

l7. See Ebel, supra, at p. 76 et segq.: Gronlund, supra, at 77 et
seq, and 101 et seq; Hopkins, Supra, at 113 et seq.; Tuchman,

supra, at p. 146-47; Popham, supra at 121 et seqg.; Sax, supra, at -

279-81.

18. This formula is discussed, among other places, at Ebel, supra,
at 85.

1S. This formula is discussed, among manv other places, at Ebel,
supra, 84.

20. See Ebel, supra, at p. 86: N.E. Gronlund and R.L. Linn,
Measurement and Evaluation in Teaching, (6th ed. 1990) at 77 et
Seq, and 101 et seq; Tuchman, sSupra, at p. 146-47. See also, W. J.
Popham, Modern Educational Measurement: A Practitioner’s Guide (24
ed. 1990) at 121 et seq.; Sax, supra, at 279-81.

21. Ebel, supra, at p. 86.

22. Klein, "Are Your Tests Only Half Safe?" 48(1) Bar Examirer 137
(1979) . '

23. Id. at 138.

24. (Cited in Klein, "On Testing IV: Essay Grading Fictions, Facts
and Forecasts," 54 (3) Bar Examiner 23, 24 (1985). -

25. Regrettably, the National Conference of Bar Examiners does not
regularly publish data regarding the reliability of the MBE.
Nevertheless, it appears that the MBE has a reliability rating that
would satisfy generally accepted standards. See, Id. at 138. See
also, Klein, "On Testing V: How to Respond to Crities,"™ 55(1) Bar
Examiner 16 (1986) (discussion of reliability studies of MBE).
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26. For discussions of these techniques, see Lenel. "The Essay

Examination Part IJJI: Grading the Essay Examination," 59(3) Bar
Examiner 16 (1990). See also, Klein, "Essay Grading: Fiction,
Facts and Forecasts," 54 (3) Bar Examiner 23 (1985); Kurdys,
"Grading Essay Answers: The Issue of Reliability in Essay
Scoring," 59(4) Bar Examiner 22 (1990).

27. It is surprisingly simple for teachers to determine how much
inconsistency exists in their own grading of essayv-type gquestions.
The process is simple. First, teachers must grade a whole set of

essays. Then these teachers must select a random sample of those .

essays, perhaps 25% in a class of 50 - 60 people, and simple
regrade those essayvs. When doing this regrading, of course,
teachers must not allow themselves to know what score thevy gave a
paper the first time it was graded. Then after the sample has been
graded, a simple correlation analysis is done of the grades given
on_the two separate occasions. (Correlation analysis can be done
instantly by any major spread sheet program.) If the correlation
between the first set of scores and the second is relatively high.
with 1.00 being perfect, then chances are the teachers is grading
the essays in a fairly consistent manner. Conversely, if the
correlation between the first set of scores and the second set of
scores is low, with 0.00 between pure chance, then chances are that
the teacher is grading the essays in a fairly inconsistent manner.
Consistent grading, of course, increases test reliability whereas
inconsistent grading decreases test reliabilitvy.

For a3 discussion of this process in connection with bar exam.
see Lenel, "The Essay Examination Part III: Grading the Essay
Examinaticn," 59(3) Bar Examiner 16, 23-24 (1990).

28. Ebel, supra, at 80 et sed.: Gronlﬁndi supra, at 87 et seq.:
Mehrens, supra at 251-257; Popham, supra at 136 et seg. and 152 et
seqg.: Sax, supra, at 275 et seq.

2S5. Mehrens, supra at p. 260.

30. Note now an important point. Critics of the foregoing
analysis might note that the impact of luck will be such that anv
one student's reported score is likely to be the same distance
above or below that student’s true score as anv other student's
reported score is likely to be above or below that other student's
true score. Thus, these critics will conclude. reported scores can
safely be used as "stand ins" for true scores. In one important
sense this argument has considerable merit. If teachers use a test
to evaluate the performance of an entire group of students, then
the reported scores on that test can in fact stand in for the true
scores. For the group as a whole, luck will in fact cause the
positive differences that exist between some students’ true and
reported scores to cancel out the negative differences that exist
between other students’ true and reported scores.
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Unfortunately, this stand-in notion does not work when
teachers use test to generate grades for individual students. When
grades are assigned to individual students, after all, the good

luck (or bad luck) of other students will not be able to counteract

the bad luck (or good luck) of the student involved.

31, 731 F2d 465, 495 (8th Cir. 1983).

32, 775 F2d 1403 (11th Cir. 1985).

33. For discussions of Susan M, see, Weinberger and Schepard,

"Judicial Review of Academic Student Evaluations," 77 Ed. L. Rep.
1089 (1992). See also, Rains, "The Cautionary Ballad of Susan M, "
40 J. Leg. Ed. 485 (1990). For an exhaustive collection and
analysis of academic challenge cases, see, Schweitzer, "Academic
Challenge Cases," 41 Amer. U. L. Rev. 267 (1992) . See also, Milam
and Marshall, "Impact of Regents of the University of Michigan v.
Ewing on Academic Dismissals from Graduate and Professional
Schools," 13 J. Coll. Univ. L. 335 (1987).

U.S. 78 (1978).
35.

5 An interesting corollary to the Horowitz rule arose in Tarka
v. Cunningham, 917 F2d 890 (1990). 1In Tarka, a student brought
suit pursuant to the Family Educational Rights and Privacy Act
(FERPA) seeking to have a grade change. The court denied the
request after considering the purposes of FERPA. Interestingly,
the court did not cite any of the Horowitz line of cases. Rather,
it simply relied on FERPA itself, and some legislative history
thereto.

36. Ewing, supra, 474 U.S. at 225.

37. See Branum v. Clark, 927 F2d 698 (2d _Cir. 1991) for an
allegation of just this sort of thing. : .

38. '76 Mich App. 631, 257 NW2d 195 (1977).

39. An 'elaborate recent discussion of High Stakes testing, a
discussion dealing with virtually all of the pertinent topics, is
Phillips, "Legal Issues in Performance Assessment, 79 West. Ed. L.
Rep. 709 (1993). See also, for additional discussions of high
stakes testing, Ballew, "Courts Psychologists, and the EEOC’s
Uniform Guidelines," 36 Emorv L. J. 203 (1987); Connor and Vargyas,
"The Legal Implications of Gender Bias in Standardized Testing,"
7 Berk Women’s L. J. 13 (19--); Parkinson, "The Use of Competency
Testing in the Evaluation of Public School Teachers," 39 U. Kan.
L. Rev. 845 (1991); Kelman, "Concepts of Discrimination in "General
Ability" Job Testing, " 104 Harv. L. Rev. 1157 (1991); Moore and
Braswell, "Quotas and the Codification of the Disparate Impact
Theory," 55 Alb. L. Rev. 459 (1991); Pullin and Zirkel, "Testing
the Handicapped," 44 Ed. L. Rep. 1 (1988). :
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{ 40. The most important of the various Debra P decisions is Debra
' P v. Turlington, 564 FSupp. 177 (1983), aff’'d 730 F2d 1405 (11th
Cir. -1984) .
41. See Parkinson, "The Use of Competency Testing in the
Evaluation of Public School Teachers " 39 U. Kan. L. Rev. 845
(1991)

42. Shariff v. New York State Education Department, 700 FSupp 345
(S.D.N.Y. 1989).

43, See, for a discussion of numerous cases, Phillips, "Legal

Issues in Performance Assessment 79 West. Ed. L. Rep. 709 (1993).

44. See. e.g. Georgia State Conference of Branches of NAACP v.
State of Georgia, 775 F2d 1403 (1985).

5. The most important high stakes testing case clearly is Debra
P. v. Darlington, 474 FSupp. 244 (M.D. Fla. 1979). This case

appeared again and again in the federal district court and in the
apvellate court.

46. The most important of the United States Supreme Court cases in
this context is Griggs v. Duke Power Company, 401 U. S. 424 (1971)

47. Debra P. v. Turlington, supra.
48. 522 FSu . 886 (E.D. Penn. 1981).

49 . Note carefully here two things. First, because these
standards were developed for use in connection with "standardized"
tests and not for use in connection with traditional classroom
tests, they establish relatively tough rules regarding reliability,
measurement error and the like. These tough rules are necessary,

of course, because standardized tests are used alone to make
important decisions about students. Grades on classroom tests, of
course, denerally make up only _part of the grade for a course.
Second, a somewhat comparable set of rules and standards, although
a much, much less technical set, has been developed by the Joint
Committee on Testing Practices. This set of rules is called the

"Code of Fair Testing Practices in Education." W. Wiersma and J.
Jurs, Educational Measurement and Testing (2d ed. 1990) at 375 et
seqg. (copy of this Code). Again this code was developed for use

not by classroom teachers but by high stakes testers.

50.79 West Ed. L. Rep. 709 at n. 222 et seq.
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{Student Name or Exam Number)

CONTRACTS
(Fall, 1992]
ESSAY QUESTIONNAIRE AND SCORE SHEET
| Paul Wangerin

John Marshall Law School
Chicago, Illinois

This questionnaire and score sheet can be used to evaluate
essays submitted in connection with Mr. Wangerin'’s Contracts exams.
It poses a series of questions that can be answered with either a

"Y" (yes) or a "N" (no) or a "Y/N," which score indicates the
scorer’s ambivalence. (The questionnaire also provides a series
of examples of items that would be scored with a yes.) Each part

of the questionnaire also contains a scoring item for the teacher’s
use only. This item is used to rank individual students against
all other students in a given class. A number grade of 5
["Excellent"] indicates that the material evaluated is in the top
12-15% of all student material evaluated. A number grade of 1
["Unacceptable"] represents the bottom 12-15% of the total material
evaluated. A number grade of 2 ["Minimally Acceptable"] represents
work in the bottom 30% and a grade of 4 ["Good"] indicates work in
the top 30%. A number grade of 3 ["Average"] places the work
squarely in the middle of all of the student material evaluated.
This ranking process is completely subjective. It does not involve
the mere totaling up of yes or no answers. Rather, it reflects the
teacher’s general "feeling" about the material being evaluated.

[OUTLINE]

(Notes: (i)Students submitting exam essays in Mr. Wangerin’s

classes must submit detailed outlines for those essays along

with the essays themselves. This is the first thing that Mr.
Wangerin reads and something that plays a major role in his
evaluation of student work. It is unlikely in the Contracts
class that anything short of a two page outline, made up of
perhaps 25 or 30 individual item entries, will be sufficiently

detailed. Rarely should such an outline, however, contain
more than three major topics for discussion. (ii) Outlines

should reflect the various points described below for each
major part of the essay itself. (iii) It may be wise for the
outline specifically to "name" certain things. For example,
in the introduction portion of the outline, the outline might
state "[anecdote]" or "[theme]l" or "[road mapl" after the
pertinent entry. (iv) Students in the process of actually
writing essays, rather than just in the process of planning

55



them, frequently think of things that they forgot when
preparing the essay’s outline. Obviously, those things should
be added to the essay. However, students who make these
subsequent discoveries of important ideas almost certainly
should go back to their outlines and scribble in the extra

idea before actually adding the idea to the essay itself.

Frequently, such further reference to the outline will
demonstrate that the subsequently discovered idea should go
into the essay somewhere other than the place in the essay
where the writer is working at the time when the new idea is
suddenly discovered. In Mr. Wangerin’s classes, at least,
absolutely .no penalty is imposed for interlineation,
additions, cross outs or other changes in already prepared
material.)

INTRODUCTION

(Note: Many law school teachers believe that they can predict
the grade for an entire exam question by the end of the first
page of that answer. This fact should encourage students to
plan their initial words and paragraphs with considerable
care.) :

a. Opening Anecdote

Does the introduction use some sort of eye-catching
or amusing example, or some kind of anecdote or
graphic illustration as a vehicle for introducing
the topic and getting the reader’'s attention?

Example: "Several days ago, Mr. Wangerin, a
teacher at JMLS, embarrassed the entire
Contracts class when he made an off-color joke
about the title of Chapter nine in the
Farnsworth and Young Casebook. [Details
provided.}r" :

b. Topic, Theme, and Road Map (New Paragraph?)
Does the introduction explain what the essay will

generally be about, i.e. what the essay’s "Topic"
is?

Example: "This essay is about Mr. Wangerin,
particularly about his activities as a law
school teacher.

Does the introduction announce the "Theme" for the
essay, i.e. the unifying idea that will connect all
of the various parts of the discussion, and does

2
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that theme involve a statement of the writer'’s
position on the topic issue?

Example: "He [Wangerin] is, without doubt,
the worst teacher that I have had in law
school." (This is a direct quotation from the

first student evaluation that Mr. Wangerin
ever read. This particular evaluation went on
to say that Mr. Wangerin was "the most
obnoxious human being that I have ever met.")

(Note: Students in Mr. Wangerin’s classes frequently choose
something related to one of the "policy" issues discussed in
class as a theme for their essay. ("The Uniform Commercial
Code is a product of Communist conspiracy!") In fact, many
students choose to address all of the policy issues discussed
in class. This later practice is, of course, foolish. 1In a
short essay, no time exists for detailed analysis of more than
one theme idea. Some students take a completely different
approach. These students look to the structure of the course
itself, or to the casebook’s organization, for essay themes.
Finally, some students move well beyond class discussion for
themes.

Does the introduction provide a brief, one, two or
three sentence "road map" to the balance of the
essay?

_Example: "After initially talking briefly
about 1legal education in general, I will
demonstrate that Mr.Wangerin provides students
with absolutely no assistance in learning.
Then I will argue that Mr. Wangerin is
downright rude in class. Finally I will show
that he himself knows nothing worthwhile about
the law of Contracts. (By ‘worthwhile’ I mean
things that real lawyers need to know.)"

For Teacher'’s Use Only: Rank

[BACKGROUND] .

(NOTE: Good writers frequently begin their essays with a
discussion of background ideas or topics. Thereafter, the
writers provide specific examples illustrating how the general
topic takes on concrete reality. In short, the essay moves
from the general to the specific. In a sense, essays
structured this way involve "deductive" reasoning. Another
excellent approach, however, is just the reverse. Here, an
essay begins with discussions of specific instances and moves

3
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from them to discussion of general topics. This 1is, of
course, "inductive" reasoning. Students in Mr. Wangerin's
classes are encouraged to use the first of those methods in
their essays for the Contracts class, if only because
consistency in format among students makes evaluation easier.)

Does the essay begin with a discussion of
background information about the topic?

Example: "It seems to me that law school
teachers in general have a number of important
responsibilities. [Here would follow a lengthy
discussion of general details.]"

Example: "Free market economic theory
establishes ...."
Example: "Historically, a tremendous gap has

existed between judges who believe that
disputes should be resolved principally in
light of predetermined rules and judges who
believe that disputes should be resolved on a
‘case by case’ approach."

Does the discussion of this background information
assume that the reader has little or no familiarity
with the topic or idea being discussed? In other
words, does the discussion of the background
information consistently explain the topic in
language that could be understood by someone
unfamiliar with the topic itself, a particular
course in school, or the course’s instructor?

Does the essay avoid using catch words or phrases
that would only be known to participants in the
particular class itself? Alternatively, if such
catch words or phrases are used, are they
sufficiently defined and explained? (Examples of

catch words or phrases in the Contracts class

include among many others: "Hard In/Hard Out,"
"Efficiency, " "Formalist/Realist," "consideration, "
and "conditions.")

Example: "One of the unusual things about
legal education is the so-called "Socratic"
method, a method of classroom instruction
‘used, or misused, ‘by many first year course
teachers in law school. The Socratic method
involves [description of Socratic method]."

4
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4. Is this part of the essay sufficiently general or
is it cluttered up with too many specific details?

Example: "For the time being, I am not going
to talk specifically about Mr. Wangerin
himself. Rather I am going to talk generally
about legal education."

5. Does the essay provide pertinent authority for the
background ideas that it discusses? (Comments made
by classmates, or by the teacher outside of his or
her published writings, will pnot be considered
authority. Actual authority, perhaps from text
books or scholarly articles, should be provided if
at all possible. The notes and text in the
casebook itself also provide a tremendous amount of
authority for these kind of general discussions.)

Example: "Numerous books and articles that
"generally talk about legal education argue
against the practice of . inflicting
psychological abuse on students in the name of
the Socratic method. [Citation of
Authorities] " :

6. Is the discussion of the background information

sufficiently long and detailed? (Many students in

the Contracts class fail to provide sufficient .
analysis in this section of their essays. Rather,

they simply substitute for detailed analysis a few
sentences or paragraphs simply parroting what has

been said in class.)

For Teacher’ Use Only: Rank

SPECIFIC TOPICS

1. Is there a smooth transition out of the discussion
of the background information and into the specific
topics? '

2. ‘Do the introductions to the various specific topics

discussed in the body of the essay contain
reference to the essay’s overall theme?

Example: "Probably the most important reason
for saying that Mr. Wangerin is the worst
teacher that I have ever encountered is that
he is terribly rude."

5
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3. Are the specific topics in the essay themselves
divided up into subtopics.

Example: "Mr. Wangerin’s rudeness in class
generally took one of three forms. The first
of those was that he frequently made fun of
students who asked him to repeat a question.™”

4. Does the essay provide specific examples as support
for the points made in the topics and subtopics.

Example: "For example, on one day that I
particularly remember, he called on me when I
was furiously taking notes. When I asked him
to repeat the question that he had asked of
another student, he proceeded to ask me what
was happening outside the windows that I
thought was so fascinating."®

(Note: The three following questions are all closely related,
a fact that should indicate the importance of the following
issue. 1Indeed, these questions deal with what is probably the
single most important thing evaluated when Mr. Wangerin
evaluates essays.)

5. Does the discussion of the specific topics take the
reader back and forth across several seemingly
unrelated facets of the course?

Example: "Although Mr. Wangerin’s many
- different kinds of rude comments initially
seemed to me to be unrelated to each other, I
now realize that all of them reflect the same
underlying attitude, an attitude of...."

6. Does the discussion of the topics avoid simply
taking the reader on a chronological tour of the
course?

Bad Example: "On the first day of class, Mr.:

Wangerin interrupted a student and stated
that.... On the second day of class, he.... On
the third day...." (Amazingly, this
particular bad example is representative of
perhaps 70% of the essays submitted in
response to a very common type of question on

Mr. Wangerin’s exams, namely, "Discuss I[a
topic].")
7. If a discussion simply follows the structure of the

course itself, or of the book, does the essay
provide a compelling reason for doing that rather

6
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10.

11.

12.

than for moving back and forth throughout the
course?

(Note: It has been Mr. Wangerin’s experience over the last
few years that an astonishingly large number of students write
essays that would generate "no" answers in connection with all
three of the foregoing questions. This occurs despite the
fact that class discussion in the Contracts class constantly
requires students to think and talk about issues and topics
discussed weeks or even months earlier. It also occurs
despite the fact that the single most frequent subject of
class discussion in the Contracts:- class is the possible
relationships between seemingly unrelated ideas.)

Does the essay acknowledge and deal with potential
weaknesses in its own position.

Example: "To be sure, he seems to have some
sort of psychic power for telling when people
are not paying attention, and frequently these
are the people -that ask him to repeat
questions. But...." ,

Does the essay contain smooth tran51t10ns between
its various parts? ,

Example: "Not only does Mr. Wangerin’s
rudeness reflect a fundamental psychological
problem that this teacher has. Wangerin also
uses rudeness to cover up the fact that he
doesn’t know anything useful to real lawyers
about the law of contracts."

Does the discussion reflect the potential reader’s
unfamiliarity with the topic?

Does the discussion avoid "catch words" or phrases?

Do the successive perts of the discussion reflect
the fact that the writer adequately budgeted his or
her writing time? :

Bad Example: "(Although I am almost out of
time I will have to quickly say one last
thing.)" : :

For teacher’s Use Only: Rank

CONCLUSION
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(Note: Frequently the conclusion to an essay is the mirror
image of the introduction.)

a. Road Map, Theme and Topic

1. Does the essay conclude with a brief restatement of
' all of the things discussed in the essay? In
short, does the essay restate the "road map?"

2. Does the essay conclude with a final reference to
the essay’s overall theme and topic?

b. Closing "Clincher"

3. Does the essay end with some sort of dramatic
"clincher."

Example: "The real problem here, however, is
much larger than just a problem with one
particular bad teacher. Bad teachers like
Wangerin will always exist. The real problem
is this: What can students do when they are
forced to take a class with a very bad
teacher? As of now, the answer is simply
stated. '‘Nothing.’"

For Teacher’s Use Only: Rank - {

Overall Rankings: Outline Introduction

Background Specific Topics Conclusion

OVERALL RANK:

GRADE:
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Essay Question: Contracts
[Spring, 1992]

Paul T. Wangerin
John Marshall Law School
Chicago, Illinois

dhkdkdkkkkhkhkhkhkhkhrhrhhdhk

This 50 minute long, open book, open note question is
worth 1/2 of the grade for this exam. ' '

Smith, a highly successful dealer in rare basketball cards,
and Jones, also a dealer in such cards, but a dealer who is just
barely managing to stay out of bankrupcy, separately agreed to buy
highly sought-after Scottie Pippen "Tongue" cards from Davis for
$10,000 a piece. These cards, which are part of a very small run
of misprints, display a picture in which Michael Jordan’s tongue is
transposed onto Scottie Pippen’s face. (Davis, who also is a
dealer in these cards, obtained them by bribing an employee of the
printing plant.)  The contracts entered into by these parties
included the following language, language which Jones strenuously
but unsuccessfully attempted to have excluded:

Buyer and Seller hereby agree that if the card
at issue is ultimately determined by
recognized experts to be a counterfeit, or if
the Seller in any other way breaches this
contract, the Seller will hold the Buyer
harmless for any and all losses incurred by
the Buyer in connection with the agreement
regarding this Card. However, Buyer and
Seller also hereby agree that under no
circumstances shall such losses be considered
to be greater than any difference that might
exist between the contract price and the
market price for these cards on the date this
agreement is executed.

Shortly after the parties entered into these agreements, the
price of the cards skyrocketed to $25,000. Davis then told Smith
and Jones that she would not perform. Almost immediately after
learning of the breach, however, Smith bought another of these
cards for $19,000 from yet another dealer. Jones, however, despite
strenuous efforts, could not find any other cards of this type. -
This turn of events proved to be the final straw for Jones’
creditors who then forced him into bankrupcy.

Davis has now come to you seeking advice regarding lawsuits

that she anticipates will be brought against her. Please discuss
the various issues that Esisght SoomingiGrmiiese lawsuits.
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Essauy Scoring Grid: "Basketball Cards"

Paul Wangerin
John Marshall Law School
Chicago, Illinois

fépring, 1992]

khkkkkkkkhkhkhkhkhkhkhkkhkkhkhkkhkhkkdkdkd

The scoring grid for the "basketball cards" question does two
things. First, it "groups" or "classifies" the various issues in
the problem as follows: (1) illegalilty issues; (2) liquidated
damages / penalties issues, and (3) general remedies issues.
Second, the grid notes that three major points should be addressed
in connection with each of those principle issues. Note carefully
in this context, therefore, two things. First, the fact that this
particular grouping is used in this should not be read as
suggesting that scorers should deduct points if students actually

answering the question used different groups. Rather, if this
occurred,. and it is quite likely that it did, scorers simply must
look throughout the answer for pertinent discussions. Second,

since the same number of sub-issues or sub-points has been listed
in connection with each of the principle issues, the scores
specified for each of the three principle issues are calculated in
a roughly comparable way.

FIRST ISSUE (Illegality)

Good answers will address the following three points in
connection with the illegality issue:

a. Illegality is one of several different kinds of defenses
that allow parties to set aside contracts that otherwise
satisfy the requirements for enforceability.

b. The buyers’ reliance in this situation might negate the
general rule regarding illegality.

c. The buyers’ possible ignorance regarding the illegality
of the cards, i.e. their status as possible BFP's, might
completely negate the impact of the illegality issue.

The first issue on this exam, illegality, should be scored as
follows on the separate Score Record:

0 Points: Essay does not address this issue.

1 Point: Essay contains a very, very brief reference to this
issue, but nothing more than a sentence or two.
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2 Points: Discussion of this issue is 1longer than one
sentence .or so but contains no discussion of any of
the points listed above.

3 Points: Discussion of this issue addresses one, but only
one, of the points listed above.

4 Points: Discussion of this issue addresses two, but only
two, of the points listed above.

5 Points: Discussion of this issue addresses all of the
points listed above.

SECOND ISSUE (Liquidated Damages / Penalty)

Good answers will address the following three points in
connection with the liquidated damages / penalty issue.

a. The quoted language probably is a penalty rather than a
liquidated damages clause. Thus, this clause probably does
not limit either Smith’s or Jones’ damages.

b. Davis will insist, relying on Lake River, that the clause

at issue, even if arguably a penalty, was in fact a part of
the negotiated price. Had it not been for this clause, he

will argue, he would have insisted on a higher sale price.

c. The different financial status of Smith and Jones is
important. Because of his financial troubles, Jones
might argue that the clause was unconscionable. (He had
to sign it.) Smith, however, cannot make this argument.

The second issue on this exam, liquidated damages / penalitiés,
should be scored as follows on the separate Score Record:

0 Points: Essay does not address this issue.

1 Point: Essay contains a very, very brief reference to this
issue, but nothing more than a sentence or two.

2 Points: Discussion of this longer than one sentence or so
but contains no discussion of any of the points
listed above.

3 Points: Discussion of this issue addresses one, but onlx
one, of the points listed above.

4 Points: Discussion of illegality issue addresses two, but
only two, of the points listed above.

S Points: Discussion of illegality issue addresses all of the
points listed above.

3
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THIRD ISSUE (General Remedies for Smith and Jones) (f

Good answers will address the following three points in
connection with the general remedies issue.

a. The bankrupcy of Jones may have beenAor may not have been
forseeable to Davis. Thus, Jones’ damages may be, or may not
be, limited by the forseeability rule.

b. Except as noted belwo, the method for calculating the
remedies for Smith and Jones is completely different. In
Jones’ case, the remedy would be calculated using one of the
standard formulas. In Smith’s case, however, the remedy
probably would be calculated by looking at the difference
between the contract price ($10,000) and the "substitute
transaction" price ($19,000).

C. Smith should argue that he is a truly unusual entity,
namely, a "lost volume buyer." He would do this by insisting

that his second purchase was not a substitute transaction at
all. Rather, he would argue that he would have bought the
second card even if Davis had not breached. If this argument

succeeds, Smith’s and Jones’ remedies will be same.

The third issue on this exam, the general remedies issue, should be
scored as follows on the separate Score Record: ‘

0 Points: Essay does not address this issue. (

1 Point: Essay contains a very, very brief reference to this
issue, but nothing more than a sentence or two.

2 Points: Discussion of this longer than one sentence or so
but contains no discussion of any of the points
listed above.

3 Points: Discussion of this issue addresses one, but only
one, of the points listed above.

4 Points: Discussion of illegality issue addresses two, but
only two, of the points listed above.

5 Points: Discussion of illegality issue addresses all of the
points listed above.
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